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MARRIAGE AND- STRIDHAN. 


LECTURE I. 


INTRODUCTORY REMARKS. 

Remarks on Hindu law generally — Wliat is Hindu law — Rules of civil conduct not 
distinguished from religious ordinances — The Dharma Sastra and its three 
divisions— Nature of the authority on which Hindu law was originally based — 
Tire nature of the Smritfs-^onjtitution (^^Hindu courts — Growth of Hindu 
law — Different schools of ®udu jaw — Sources of the Hindu law — Original 
authorities — Custom — Judicial -idccisions— Who are governed by the Hindu 
law — How far Hindu law applies to persons other than Hindu— The institution 
of hlarriage — Primitive notions regarding the relation of the sexes— Origin 
of the institution of marriage — Different forms of the conjugal relation — 
Polyandry — Polygamy — Jlonogamj'- — Marriage by capture — Marriage in 
Hindu law a sacrament— Different forms of marriage in Hindu society— 
Scantiness of case-law on the subject of maTnage~Slridftan — Plan of the 
present course. 


The subject of the present coiu'se of lectiu’es being tbe Remarks on 
Hindu law of Marriage and Siriclhan, a few words touching generally, 
tbe nature of Hindu law generally may not be deemed 
bore quite out of place. 

Tlie questions that arise for consideration under tins bead 
are ; — Wbat is Hindu law ? What are tbe sources of that 
law ? ^Vbo are governed by it ? 

Wliile many would deem it idle to discuss tbe first of tbe what is Hindu 
•above questions, there are some among scholars and lawyers 
who are disposed to think that it is impossible to refi’ain 
from asking, " Has such a thing as ‘ Hindu lav/ at anj'- . 

■ A-^ 



2 ixthoductory eejlviiks. 

Lkctuke I, time existed in tlie world? or is it that ‘Hindu law’ iij 
a mere phantom of the brain imagined by Sanskritists 
^\^.thout law, and la-wjmrs mthout Sanskrit V”' 

The fact is, that thougli the Hindus have, from time 
immemorial, been governed by laws, their law, until the 
accession of the Biitish rule, was not law in the sense in 
which the term is used b}”- Ejiglish jurists. 

Euies of civil In the first place, tbc distinction drawn by modern 

conduct not ... , , 

diiitingui.siiea jui’ists betwccn municipal or positive Jaw and moral Jaw, 
orXinnccT.*'*'^** is not observed in Hindu jiuispindence. The whole body 
of ndes regulating the life of a Hindu, in 'relation- to civil 
conduct as well as to the performance of religious ceremo- 
’I’hc Dhanna nie.s, is included imder the general name of DJiarrna Sastra-, 
three divisions, or rcligious Ordinances; ahd though in some Smriiis, 
as in tlie Institutes of Y.ajnavalkjra, the Dharma Sasira is 
divided into throe sections, relating, respectively, to Achara, 
or ritual, Vyavaliara, or jurisjirudencc, and Prayaschitta, 
or expiation, no such clear division is to bo found in the 
‘ Code of Manu, the highest authority on the subject. Hor 

does the division between Vyavaliara and Achara coincide 
witb that between law and religion. Thus, the law relating 
to maniage — an important branch of every sj’stem of 
jurisprudence — is contained, not in the chapter on Vyava- 
hara, but in the part treating of Achara. Indeed, the 
distinction between law and religion is so completely over- 
looked, that Manu, in more instances than one, provides 
purely religious sanctions to enforce obedience to rules 
relating to civil rights. Thus, when lajdng down the laAv 
of inheritance, he ordains that they who divide among 


^ Pee A View of ttio ITindu Law .as adihiiiislcrcd fjy the Ilig-h Court 
of .Tudicature at JTadras. by Nelson, p. 2. 



NATURE OF HINDU LAW. 


them, selves certain articles helonging to tlie women of the Lkctioie t. 
family, or neglect to maintain certain persons excluded 
from inheritance, fall deep into sin.^ 

It is true that, in a later worlc, the Dayahhaga, the 
distinction between moral and legal injmictions is once 
introduced;- but Jimutavahana, in another place in the 
very same chapter, admits as legally binding a certain rule 
which threatens violation with no other penalty than con- 
signment to a region of torments in the next world.® 

I 

In the second place, the notion that every law is a com- NiUure of the 

aulhoritj' on 

mand of the sovereign, so fully developed m the analysis iviiicU liindu 

law was orig 

of Austin, was never associated with the Hindu s idea of naiiy based, 
law. The Hindu regards his laws as conunands, not of 
any political sovereign, but of the Supreme Ruler of the 
Universe'^ — commands which every political sovereign is 
most imperatively enjoined to obey.® As obedience to the 
law implied only obedience to the divine will, it never 
wounded the pride of the most absolute despot ; and the 
thought never entered the mind of a Hindu king that he 


could, if he chose, alter or abrogate any of the existing laws. 
The highest possible ambition of every Hindu ruler was to 
govern according to primeval law ; and the most perfect 
type of administrative ability, which the imagination of 
the Hindu poet could conceive, was the power to lead the 
subjoets,^"^without the least deviation, in the beaten track 
marked /out by Manu.® lAdien the government of the 
country passed to the hands of the Mahomedans, the new 
rulers, irom indolence or avarice, were satisfied with im- 
posing tile Jezia, and they refrained from inteiforing witli 


*,Ch. IX, 200-202. 
°;Ch. II, 28-30. 

=> '^IbUl, 23, 24. 


■' See Manu, I. 68. 

' See IMd, VIIl. 8. 
® Ragluivansa, I. 17. 
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LECTunr. I. the civil laws of the Hindus. The Mahomedan govern- 
^ ment, like most other Asiatic governments, was, as Sir H- 

Maine observes,* a tax-taking and not a law-making goveni- 
ment; and thus, notwithstanding the mighty political 
revolution which it effected in India, the Hindu’s idea of 
law, and the niles which regulated his domestic life, 
remained unchanged. 

The imfiirc of We must not suppose that any of the so-called codes, 

the Smvilis, _ , , 

such as those ascribed to Manu and Yajnavalkya, though 
they embody man}'' of the prevailing practices of the times, 
ever represented the entire body of laws actually obtain- 
ing in the Hindu commiinity, or was meant to bo enforced 
as the po.sitive law of that communit3\ The reseai'ches of 
modem scholars have shovui that most of these codes or 
Smritis, in their present form, are metrical redactions of 
certain older compilations called SiUra^, and that the older 
Smritis and the originals of the rest are not codes, but 
simply manuals for the instruction of the students of the 
O/tammes or schools.- Moreover, the importance assigned 
to custom in the Smritis^ amply proves that, besides the 


rules laid do'wn in those wTiting.s, there has always been 
a large body of customary laws in full force 'among the 


Constitution of 
Hindu couits. 


Hindus. . i 

The peculiar constitution of the machinery l()r the hd- 
miuistration of justice in fonner times, also iMpcd to 
make Hindu law a lav* of conscience and right, feeling, 
free from the interference of temporal power. \ Of the 
several grades of coiu'ts, the tribunal of first inRtaj.hce and 

. * Early History of Institutions, p. 384. . ) 


“ West and Biililer’s Digest of Hindu Law, Introd., pp. x.x — x 
= See Manu, I, 108 ; VIII, 3 ; Ynjnavnlkya, I. 7 ; Briliasp.inj;, cited in 
Ooleliroolco’s Digest, Bk. I, Oh. II, 78. , 
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two successive courts of appeal were courts of arbitration Lecture I. 
and not constituted courts of law ; so that litigation veiy 
often came to a close before coming to the king or his chief 
■judge.i 

The influence of those peculiarities in the nature of Growtii of 

Hindu law. 

Hindu law on the gradual development of that law, has 
been most remarkable. "V^Tiile on the one hand, the belief 
in its emanation from the Deity made it in theory abso- 
lutely unalterable by any temporal power, on the other 
hand, the very absence of temporal sanctions in the major- 
ity of cases, and the feebleness of its connection with tem- 
poral authorit}’', rendered it practically a system most 
readily adaptable to the varying wants of society. Norv, 
the changes which have taken place in the coinse of time, 
both in the internal structure and the external surround- 
ings of Hindu society, must have continually presented 
motives for deviating from the rules laid down in the 
primeval code — ^motives which could be but insufficiently 
counteracted bj^ the spiritual sanctions by which most of 
those rules were enforced. This led to innovation; and 
what was excused as necessary or desirable innovation 
in one generation, came to be revered as custom in the 
next; and thus have been brought about, slowly but 
steadily, those numerous and impoi’tant changes in the 
Hindu law, which may be seen at a glance by comparing 
the j)revailing practices of the Hindus with those 
enjoined or reprobated in the Institutes of Manu or 
any other ancient sage. Imstances might be multiplied 
m which practices prohibited by Manu have become 


’ M.Tcnaglitcn’s Hindu Law, pp. 223, 224 (Translation of tlie Mitak- 
Ekara) : 1 Strango, pp. 321—323. 
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TjECTUUK I 


Difierent 
Schiiols of 
Hindu law. 


prevalent, whilst others allowable in his time have be- 
come not only obsolete, but actually repugnant to the 
feelings of the people.* 

To this mode of development of the Hindu law by 
the displacement of old and obsolete rules by gi-owing , 
usages, the interpretation of texts by commentators has 
seiwed as an important auxiliary. Each commentator, 
under the guise of interpretation, often moulded the 
ancient texts according to his OAvn views of justice 
or expediency. And as the authority of each commen- 
tator was received in some places, and rejected in others, 
there arose what have been styled the different schools 
of Hindu law. They are five in number, viz., the 
Benares, Hithila, Bengal, Dravida, and Maharashtra 
schools.^ 

I ought in tliis place to notice an objection raised 
by some eminent scholars and lawyers “ against the 
assumption of the existence of different schools of Hin- 
du law. The term ‘ School’ was, I believe, first used 
by Colebrooke with reference to the diversity of doctrine 
prevailing in difierent parts of India on points of law;'’ 
Some Clitics then took exception to the appropriate- 
ness of the term, but Colebrooke himself answered 
his critics,® and the expression ‘Schools of law’ has 
since become current in Anglo-Indian law literature. 
The present objection relates not to the propriety of the 

* See, for instance, Mauu, IV, 15, 80; X, 117; and the General Note 
to Mann in Sir W. Jones’s translation. 

® 1 Strange’s Hindu Law, pp. SI 5 — .810. 

’ Bnrnell and Nelson. Sec A View of tlic Hindu Law, Ac., by the 
batter, pp. 20, 21. 

‘ 1 Strange, p. 81.5. _ =1 Strange, p. 819. 
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name, but to the reality of the tiling named, Now it is Lectuhe I. 
not denied that different commentaries on Hindu law are 
followed in different parts of India, and that they differ 
from one another in point of doctrine in some respects ; 
but these differences are not admitted to be numerous, and 
it is urged that the idea of schools of law is foreign to 
Hindu lawjmrs. Whether the diversity of doctiine in 
different parts of India is so considerable as to justify the 
use of the plmaseology in question, I need not here pause to 
consider, as I shall have ample occasion hereafter to point out 
the nature and extent of such diversity, in connection with 
the law on the subject of st'i'idhan. For the present, it wiU 
be sufficient to say that two wcU-known writers on Hindu 
law, Srilmshna Tarkalankar and Mitramisra, evidently 
recognize the existence of different schools of law when they 
speak of the doctiine of the Slithila lawyers, the doctrine 
of the Eastern lawyers, and that of the Southern law- 
3’'ers.’ The expression schools of law is not, therefore, 
altogether foreign to Hindu law ; and as it represents a real 
distinction, it may conveniently be retained. 

There is one other point in connection with the schools 
of Hindu law which deserves notice, namely, the deter- 
mination of their geogi-aphical limits. Baboo Prasanna 
Kumar Tagore has annexed to his translation of the Vivada 
Chintamani a map of ancient Slithila, but it is not easy to 
say that the Mithila school does not extend beyond the 
boundaries of ancient Mithila. Mi’. Morlej'- observes, that 
it would be almost impossible to define with accuracy the 
limits of these several schools, though he has roughly 


* Daj-.akr,aiii.i Sangralm, Ch. 711 : Viramitrodoyn, 2 U’. & B., 101. 
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Lectuhe I. indicated these limits to some extent/ The question, 
whether any particular locality falls within the limits of a 
particular school, will, in every case, have to be determined 
by evidence showing what authorities are mainly follpwed 
in that locality. 

It wiU be seen from the foregoing observations that 
the Hindu law is a body of rules intimately mixed uji 
Avith religion, and it was original^ administered for the most 
part by private tribunals. The system was highly elastic, 
and had been gradually growing by the assimilation of 
new usages and the modification of ancient text-law under 
•the guise of interpretation, when its spontaneous growth 
was suddenly arrested by the administration of the country 
passing to the hands of the English, and a degree of rigi- 
dity was given to it which it never before possessed, 

I now come to consider the sources of the Hindu law. 
These, according to Mann® and Tajnavalkya,® are the Sruti 
or the Veda, the Smriti or the codes of law, and approved 
usage. A more practical division of the sources of the Hindu 
law at the present day would be that into the following 
three classes — the original authorities consisting of the 
texts and the commentaries, custom, and judicial decisions. 

The original authorities on Hindu law are the Srutis, 
the Sonritis, and the commentaiies. Every Hindu appeals 
to the Veda as the ultimate source of his law and religion, 
though it may be said, without the slightest exaggeration, 
that his actual practices at the present day differ from 
those enjoined in the Vedas as widely as the language he 
now speaks diflers from the language of those sacred . 


Sources of the 
Iliiulu law. 


Original 

autliorities. 


• ^ Slorley's Digest, Introdn., pp. clxxxix — cxcii. 
° 11 , 12 . 7 . 
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writings. The fact, moreover, that legal i-ules are given in Lkoi’ouk I. 
tlie Vedas only incidentally and occasionally,’ must have 
made reference to them on questions of law extremely 
inconvenient. Thu.s the Smritis or the institutes of the 
sages, which ai'e professed to ho based on the Vedas, gradually 
became the solo exponents of the Vedic authority; and 
though by a rule of interpretation,- if the SrvM and the 
Sviriti differ on any point, the former is to prevail, such 
differences were seldom, if ever, discovered ; and in course 
of time, the institutes came to be regarded as infallible 
guides, rendering further reference to any higher source 
unnecessary. But if the veneration in which the Vedas 
are held at the present da}’- is orrly theoretical, the deference 
shown to the Smriiis is alnrost equally so. Numerous 
irrstances may bo given in which practices reprobated by the 
sages have become common, while others allowed by them 
have become actually prohibited. Tlnrs, to give one instance 
out of many, in the Institutes of Manu thci’e is a clear 
prohibition against iirtei-mara'iage with the daughter of a 
matenral uncle,^ while marriage with a girl of an inferior 
caste is all ow’ed ; •* and yet, at the present day, the former 
practice is common in Southern India,® while the latter 
is regarded as prohibited.® However strange it may seem 
that the Hindu should profess to allow a body of rules, 
and yet obseiwe practices widely at variance mth them, 
and hov’soever he may be charged vdth inconsistency for 
this difference between his ci*ecd and his conduct, the fact 

* 1 West and Biihler’s Digest of Hindu Law, Introdn., p. xsbcvii. 

“ See the text of Vyasa eited in Vidyasagar’s Widow Marriage, 4th 
ed.,p.l4. =>111,5. ^111,12,13. 

» 2 Strange, pp. 1C4, 1G5.; * 

« General Note to Sir^W. Jonc-s’s translation of Manu. 
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Lkctuke I. 


of this' difference should never be ignored by tlic Courts ; 
and they ought never to impose \ipon the Hindu people 
any rule of law, simply because it finds a plape in the 
Institutes of ]\ranu or Yajnavalkya, -without ascertaining 
Avhether it is living laAV or dead letter. This has been very 
clearly rccogirized by the highest judicial authority. The 
Judicial Committee observe : — “ The dut}^ therefore, of an 
European Judge, who is under the obligation to administer 
Hindoo Law, is not so much to inquire whether a disputed 
doctrine is fairly dcducible fi-om the earliest a\ithorities, as 
t,o ascertain whether it has been received by the particular 
School which goveims the district with -which he has to 
deal, and has there been sanctioned by usage. For, binder 
the Hindoo S3'^stem of law, clear proof of usage Avill out- 
weigh the UTitten text of the law.” ^ 

It is the commentaries, therefore, that form the most im- 
portant branch of the original authorities on Hindu law. 
If these commentai’ies had been sufficiently precise and 
exhaustive on aU important points of law, the administra- 
tion of Hindu law by the jYnglo-Indian Courts would have 
been far more satisfactoiy than it is. AVlailst eveiy one 
must admire the -wise and just policj'- of the British Gov- 
ernment in not interfering with the civil law of the 
Hindus, the rmtiring pei-severance of English scholai-s in 
making the sources of that law accessible to Enjrlish 
judges, and the scrupulous care of those judges in ad- 
ministering that law as correctly as possible, no intelligent 
observer can help being dissatisfied with the uncertainty 
and incorrectness which often mark this brai-ich of Indian 

‘ The Obllector of jradnra v. Aluttu R.nmliuga Satthupnthy, 10 W. R. 
(P. C.). 21. 
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case-law. The difficulty lies in the nature of the subject. Lscture i. 
The commentaries on Hindu law are more like speculative 
' disquisitions on points _ of law than practical treatises for 
the guidance of judges. They treat of some questions at 
great and unnecessary length, while the}’' leave others al- 
most untouched. The judges of the native Courts, who 
were mostly arbitrators with considerable local Imow- 
ledge, used to siqDpty these deficiencies in the written law, 
either from their knowledge of local usage or from 
their knowledge of law derived from tradition ; but such 
knowledge is not always within tlie reach of foreign 
judges. Perhaps the only commentary wliich bears the 
character of a practical treatise on law in the eye of an 
English la’wj’-cr is the Dayakrama Sangraha of Srikrishna 
Tarkalankar. 

Custom is another important source of law, and Hindu Custom, 
sages have repeated!}^ declared the authority and binding 
force of custom. I have already referred to Mann and 
Yajnavalkya to show that approved nsage is a source of 
law. Manu further ordains that " immemorial custom is 
transcendent law, approved in the scared scriptnre, and in 
the codes of divine legislators,” * and he directs kings to ' 
observe “ rules clroAvn from local usages ” ® in the decision of 
cases. So a text of the Vamana Purana, quoted by Vachaspati 
and Raghunandana, declares : ” “A man should not neg- 
lect the approved customs of districts, the equitable rules 
of his family, or the particular la\# of his race. In what- 
ever country whatever usage has passed through succes- 
sive generations, let not a man there disregard it ; such 


^ 1 , 108 . 


* VIII, 8 
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usage is law in that country.” ' And there is the well Icnown 
saying in the Mahahharat,— “ Eeasoning is not reliable ; the 
V edas differ from one another ; and there is no sage 
whose doctrine can be safely accepted ; — the true rule of law 
is not easy to be know ; — the ways of venerable persons 
are, therefore, the best to follow.” ° Nor is this respect 
for custom a mere theoretical doctrme oi Hindu law. 
Though in Upper India and the Gangetic provinces, 
which have been the seat of Aryan influence from veiy^ 
early times, customs in derogation of the Brahmanical 
law are not veiy numerous, yet, in places outside of 
those provinces, as Assam and Orissa, and' throughout 
Southern India, where the Aryan settlei's seem to have 
migrated at a later epoch, the preponderance of the abori- 
ginal element in the population has brought into existence 
numerous usages directly at variance ^vith that law, which 
govern the conduct of men in the most impoHant affairs 
of life. Accordingly, the Privy Council liaAm laid dow the 
rule that, in Hindu law, “ clear proof of usage vdll out- 
weigh the written text of the larv ; ” ® and in some of the 
later enactments of the Legislatur’e, such as the Punjab Laws 
Act and the Madras Civil Coru’ts’ Act,* it is prorrided that 
in cases in which the Hmdu law has been modified bv 

V 

custom, such custom, and not the Hindu law, shall form 
the rule of decision. 

But then there arises the question, how to ascertain 
these usages. If they §re to be ascertairred b}"- the judges 

^ Colebrooke’s Digest, Bk I, Ch. Ill, 08, 00. 

“ Vana Parva, Ok. 312. 

“ The Collector of Madura r. Muttu Ramlinga Satthupatliy, 10 W. R. 
(P. C.). 21. 

^ Act IV of 1872. B. 5; Act III of 1873, s. 16, 
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from the examination of private individuals, then, as the Lectukh I. 
Government of Bombay in a Minute recorded in 1823 
pointed out, “ the looseness of tradition must lead to con- 
trary opinions,” and there •would also be “ the chance of 
coiTuption, faction, favor, and other somces of pax-tiality 
among the ■witnesses.” * To obviate this difficulty, under 
the direction of the Local Government, Steele prepared his 
admirable compilation of the Law and Custom of Hindoo 
Castes in the Bombay Presidency. Similar compdations 
for the other Presidencies are certainly a desideratiun. It is 
true that customs -^vliich have once been judicially recog- 
nized can be ascertained from the records of the Courts ; 
but we must not sujxpose that these are all the customs 
that ought to have binding force. The Madras High Court 
has, it is true, laid down a contrary doctrine, vis., that “ no 
custom how long soever continued, which ha^s never been 
judicially recognized, can be permitted to prevail against 
distinct authoiity ; ” " but this ruling is opposed to the 
dictum of the Judicial Committee ah’eady quoted ; and 
with all deference to the learned judges who laid it down, 
it is, I tliink, equally opposed to reason. For its effect 
would be to uphold those customs only which by a mere 
accident have received judicial recognition ah’eady ; while 
other pustoms equally good and valid in other respects, 
would be ignored altogether, merely because they have not 
been questioned hithei’to, and have not, therefore, had any 
oppoHunity of receiving judicial recognition yet. 

In order that a custom may have tlie force of law, it is 
necessarj’' that it should fulfil certain conditions. It must 


’ Steele’s Law and Custom of Hindoo Castes. Pref., p. iv. 
" Xaras.aminal .iJ. Balarnmacliarlu. 1 Mad., 424. 
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be of long standing, so as to show that it lias bj' common 
consent been submitted to as the established governing 
rule of the particular family, class, or district of countiy/ 
Upon the question how old a custom in this countr}’- must 
be shown to be in order that it may have legal force, the 
following observations of Sir Charles Grey, 0. J., may be 
usefully consulted : “ Although in this country wo cannot 
go back to that period which constitutes legal inemoiy in 
England, viz., the reign of Richard I, yet still there must 
be some limitation without which a custom ought not to bo 
held good. In regard to Calcutta, I should say that the 
Act of Parliament in 1773, which established the Supreme 
Court, is the period to wdiich we must go back to find the 
existence of a valid custom, and that, after that date, there 
can be no subsequent valid custom, nor any change made 
in the general laAVs of the Hindus, unless it be by some 
Regulation by the Governor-General in Council, which 
has been registered in this Court. In regard to the mofus- 
sil, wo ought to go back to 1793 ; prior to that there 
wms no registry of the Regulations, and the relics of them 
are extremely loose and uncertain.” “ A custom must also 
be certam, invariable, and continuous.'* 

I noAV come to the third and the most important branch 
of the sources of Hindu law — -judicial decisions. 'J'liough 
the Hindu does not jdeld to the English lawy^er in his 


' Sivanananja Pernmal Setliuriiyar u. Mufctu Ramalmja Setliumyar, 
3 Mad., 77. 

® Clarke’s Rep., 113, 114 ; Sliama Charan’s Vyavaslba Dar 25 ana,p. 314, 
note. 

^ Rajali Rajkishen Singh r. Ramjoy Surma iilozoomclar and othcr.s, 
19 W. R.. 13 ; Rainalnkshnii Ammal r. Sivanautha Pernmal Sethnravar, 
14 Moo. I. A.. 670. . 
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respect for precerlent, owing pei’Jiaps to the fact that Lkcttujj 
the decisio7is of Hindu courts were never recorded in 
writing, case-law iiever formed a part of the juridical S3^stem 
of the Hindus. But since the establishment of the Anglo- 
Tndian Courts, judicial decisions have not only become a 
source of the Hindu law, but have been the chief agency 
by which changes have been eftected in that law. Except 
in a few rare instaTicos, the British Indian Legislatiu’O has, 
in pursuance of the policy of religious toleration, abstained . 
jrom interfering wdth the Hindu law. Nor has an}-^ new 
connnenlator been able to modify the law by engrafting his 
own views on it ; foi-, 'vnth the cstablisliment of the British 
rule in India, the doctrine has been established that the 
power of effecting changes in the existing law is vested 
exclusively in the Legislature. So that, for nearly a 
centmy, the progi'ess that Hindu law has made has been 
due entirely to the action of the Courts. One distinctive 
feature of this progress is the development of the distinc- 
tion between legal and moral injunctions, and the separa- 
tion of the religioiLS element in the law from the civil. 

Some of the decisions on Hindu law, though professing 
to be founded on the wwitten law, have, either from nn 
impeifeet undenstanding of that law, or fi-om a designed 
non-compliance with its purely religious injunctions, deviated 
completel}’’ from the original rule ; and the question 
arises, how far they are entitled to be followed in jirefer- 
ence to the original authorities. While, on the one hand, 
lawyer’s who set a high value on the uniformity and con- 
sistency of the law, maintain that these decisions ought to 
be followed ; on the other hand, scholars who have critic- 
all}' studied the subject, and who place an equally high 
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Lkctuui: I. value on the correctness o' the fe,\v, protest against the 
perpetuation of en-oi*. No doubt, there are arguments 
in favor of both sides. Whtre a decision at variance with 
the original authorities stands alone and has not been 
followed, there will be no inconvenience in departing from 
it when the error is discovered. But where a decision, 
though erroneous, has been followed as a p:ecedent in a series 
of cases, the solution of the question involves some diffi- 
culty. Fox', though it is wrong to pei’petaate an eiTor, it 
would hardly be right to rectify the error by unsettling the 
law and oveiT’uling a precedent which might have long 
been the basis of men’s expectations and conduct. Where 
there has been a unifoi’m cui’rent of decisions, notwith- 
standing that they may be eiToneous, the reasons for 
following them will, on the whole, be found to prepon- 
derate, unless the error appears to be so clear as to lead to 
a fair pi'esumption that the I’ule laid down -in the decisions , 
could not have been uniformly accepted as settled law by 
the profession or the public. But the question is one of 
degree. What is meant by a uniform cun’ent of decisions^ 
and how clear the error involved must be in order to 
justify departure from established precedents, are questions 
for the detei-mination of which no hard and fast rule can ■ 
be laid down. 

Who are gov- I pass on to the consideration of the third question — Who 

erned by the 

Hindu law. are governed by the Hindu law? — a question of much 
practical importance, and not altogether fi’ee from difficulty. 
The readiest answer which one would be tempted to retui’n 
to the question is, that the Hindus are the people who are 
governed by the Hindu law ; and this, no doubt, is in 
accordance with the provision of the Chartei's of the several 
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Higli Courts and the different Civil Courts’ Acts/ which Luctuue I. 
declare that in cases relating to marriage, succession, and a 
few other matters, the Hindu law shall applj’’ to Hindus. 

• But the question then arises, who are the Hindus? The 
name ' Hindu ’ is not very definite in its signification. In 
the Anglo-India law-language of the last centmy, the word 
‘ Genioo’ (a word of curious derivation and supposed to be 
connected with gentoo, or rather jantii, an animal, and 
gentile, a pagan) occurs as a frequent substitute for it ; and 
Halhed, the translator of the Digest of Hindu Law Icnown 
as the Code of Gentoo Laws, tells us that that word was used 
as a name for tho.se who professed the Brahmanieal religion.® 

The word ' Hindu ’ is of foreign origin,® and is derived fi'om 
the word ‘ Indus ’ or ‘ Sindliu ’ j and it was used by the Ma- 
homedans to designate the people fixing to the east of that 
liver; Etymologicall}^ therefore, the xvord means an inha- 
bitant of India, and applies to a Buddhist as much as to a 
Vaislmava. But this evidently is not its meaning in the 
enactments above referred to. There are indications in the 
law* from which it is clear that ‘ Hindu ’ in legal phraseo- 
log3^ originally meant a bond fide follower of the Brahman- 
ieal religion, or, as the Prhy Council in the case of Abra- 
ham V. Abraham* expressed it, a Hindu not by birth 
merely but bj’- religion also. And considering that it is in 
pursuance of the policy of religious toleration that the Leg- 

* Act VI of 1871, s. 24 ; Act IV of 1872, s. 6; Act III of 187.S, s. IG. 

- Code of Gentoo Laws, Prof., p. xxii. 

^ In the Merutantra, quoted in the Sabdahalpadruma, the word 
‘ Hindu’ is sought to be derived from two Sanskrit words Ili/ia (low), 
and Dosayati (condemns) ; so that a Hindu would mean one who con- 
demns the low; but this bears evident traces of recent fabrica- 

tion, and the derivation it gives, however flattering to the national pride 
of the Hindus, must be given up as incorrect. 

. ■* See Ben. Reg. VII of 1832. s. 9. , = 1 W. II. (P, C.), 1. 
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Lecture T, islature has abstained from enacting territorial laws aiJpli- 
cable to all India, and has allowed particular races to be gov- 
erned by their own laws, one would expect this to be the sense 
in which the term is used in above-mentioned Acts. But it 
■ would hardly be right at the present day to limit the applica- 
tion of the term to hond, fide followei-s of the Brahmanical 
faith. To say notliing of those, and they are not a few, 
whose observance of Hinduism is mere matter of outward 
form and social convenience, there are classes of persons, 
such as the Brahmos, who do not obseiwe even that out- 
ward foi*m. Such persons cannot be called Hindus in 
the above sense of the term ; and yet it would be going 
too far to hold that they ai*e not Hindus vdthin the mean- 
ing, for instance, of section 331 of Act X of 1865, 
and that succession to their property should be regulated 
by the Indian Succession Act, and not by the Hindu 
law. To include such peinons within the category of Hin- 
dus, we must extend the meaning of the tenn, and take it 
to signify not only Hindus by religion, but also their des- 
cendants who have not openly abjnred the Bundu religion. 

It remains, however, to ascertain who are Hindus by reli- 
gion. For oru' present purpose, we may divide the popu- 
lation of India into three sections, — first, the descendants 
of the aboriginal tribes who have more or less avoided 
complete conversion to the Brahmanical religion; second, the 
descendants of the early Aryan settlers and of such aborig- 
inal races as have been completely absorbed in the Aryan 
community; and, i/ifr-c?, modern settlers of various religious 
persuasions, such as Mahomedans, Christians, and Parsis. 
As the third class can never be confounded with the 
Hindus, we may leave it out of consideration. The second 
di\ision, which, comprises the Hindus properly so called. 
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lias never "been completely homogeneous in religion, and 
it has throvm off various sects at different times. But as 
this heterogeneous hodj'' and its numerous offshoots admit 
more or less the authority of the Vedas, and conform to a 
few other fhndamental tenets of the Brahmanical faith, the 
highly tolerant character of that faith admits them all as 
being within the pale of orthodoxy, and so they may all be 
regarded as Hindus. There are only three Indian sects of 
importance — the Buddhists, the Jainas, and the Sildis — ^who 
have entirely repudiated Brahminism, and who ought to bo 
excluded from the category of Hindus ; and judging 
from the language of certain enactments* in which those 
three sects are mentioned as classes co-ordinate with the 
Hindus, it would foUow that the Legislature intends such 
exclusion. But I may observe that, in the absence of evi- 
dence of any separate law or usage governing these sects, 
the Hindu law has been lield to apply to them.“ The fii’st 
s section comprises a considerable portion of the population 
of the Madi’as Presidency and Central India, and the hill 
tribes of various other parts of India. Theii’ customs and 
their religion differ widely from those of the Hindus properly 
so called. They have no codes of law, but in some instan- 
ces they have adopted much that is Hindu in their customs 
and religion, and some of these tribes, such as the Koch 
and others, have been described by Dalton as the hinduised 
• aborigines of India.® These semi-Hindu races have been 
sometimes regarded as Hindus, and, therefore, subject to 


^ AcfcXVII of 187.'), s. 4 ; Act; XXI of 1870. 

^ Lalla ^lohabeer Pcrsliad v. Massamufc Knndan Koownr, 8 W. E., llC ; 
Lopes Lopes, 5 Bom.. 0. C. .T., 18 .t; Bb.advandas Tejmal v. Bnjmal, 
10 Bom.. 2.')8, 2.')9. See also Slieo Singli Eair. Daklio. I. L. E., 1 AIL, 6SS. 
® Descriptive Ethnology of Beng.sl, pp. 2, 89, kc. 
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the Hindu law. But ilii.s is an errov -ivliicli proceedod from 
our ignorance of ilio customs and religion of tlje.se i-acc.s. A.s 
more is now known of them than before, k-tter provision i.s 
now made for the admini.stration of ju.'stice 1o them. Tluis 
wo find in the Civil Courts Acts and Local Law.s Acts, that, 
in addition lo Hindu law, cu.sfom, which is the chief .source 
of their law, is exprc.ss1y declared to he, the rule of decision 
in certain ca.sc.s. 

Tliongh the Hindu law, being only the pemonal Saw of 
the Hindu.s, can have no binding force on any one wlio 
renounces the Hindu religion, yet, he may, if he chooses, 
“ abide bj- tlie old law, notwithstanding ho has renounced 
the old religion.” This doctrine wn-s laid down by the 
Privy Council in the ease of Ahroham v. Ahraham' Lord 
Ivingsdown, in delivering the judgment of the Judicial 
Committee in that case, observed: — “The piofc.ssion of 
Christianity releases the convert from (he trammels of the 
Hindoo law, hut it doe.s not of ne(‘c.s.sit 3 * involve anv 
change of the right.s or relations of (he convert in matters 
with which Giristianit}' has no concern, such as his rights 
and interests in, and his powei-s ovci’, property. The 
convert, though not hound as to .such matters cither by the 
Bindoolawor ly any po.sitivc law, niav% by hi.s coui-se of 
conduct after his convcr-sion, have .shown by vvliat law he 
intended to be govci-ncd as to these mattei-s. He nm}- have 
done so cither bj* attaching himself to a class which, as 
to these mattei's, has adopted and acted upon .some parti- 
cular law, or b}' having himself ohsevved some family" usage 
or custom, aud nothing can surclj- he more just than that 
the rights and interc.sis in his property, and his powers 


I 


" 1 w. It. (r. 0.), 1. 
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over it, sliould be governed by the law which he has Lkctuke I, 
adopted or the rules he has observed.” 

• It is to be observed that this liberty of renouncing or 
abiding by the Hindu law, extends only to matters not 
provided for by legislation.^ 

I shall now make a few general observations .on the The institution 

. HI- • H/T • n I of Marriage, j 

institution of Marriage. Marriage, as ji^ou all loiow, means 
union between man and woman for certain social, and 
sometimes religious, purposes. Considering the great variety 
of forms which this relation has assumed in different ages 
and countries, it would not be easy to give a more precise 
general definition of it. 

The next point for enquiry is, what is the origin of this Primitive no- 

* ■ . tion.s regard - 

institution. The strong moral sentiment ivitli which it is fng the rela- 
tion of the 

associated in the minds of men in civilized society, and the 
firm conviction they have of its necessity for the preser- 
vation and well-being of the race, have led most people to 
think that marriage is a natural relation, and must have 
existed from the infancy of mankind ; and deviations from 
their oivn ideal of this natural relation, as well as the 
observance of formalities which seem unnecessary to the 
creation of such relation, are either regarded as puzzling 
anomalies, or explained away as abnormal practices — ^the 
result of huihan caprice. Thus the polyandiy of Thibet 
is viewed as a shocking practice, and the mock fight attend- 
ing the celebration of marriage among the Khonds of 
Orissa® is regarded as a foolish and unmeaning custom, 
ioid yet we have convincing e^ddence that thej’" are survi- 
vals of old practices which were once common and rc- 
garclcd as natural. The truth is, that to understand social 


.Tosepli Vatliiar of Nazareth. 7 Mad., 121. 

® M'Lennan’s Primitive Marriage, 2nd ed., pp. 20, 21. 
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Lecture I. institutions properly, j’^ou must know, not only what they 
are, hut also what they liave been. They do not stand 
isolated from the past, and are often unintelligible without 
a knowledge of the past. The chief sources of such know- 
ledge are the study of the laws and legends of ancient 
societies, which always bear traces of a very remote past, 
and the observation of the present condition of savage 
people, which represents a past stage of social progi-ess. 
It is true that this second source of knowledge has been 
sometimes characterized as " the slippery testimony con- 
cerning savages which is gathered from travcllei’s’ tales ; ” ‘ 
but as such evidence has not been shoAni to be untrust- 
worthy, it is acted upon by those who have devoted^ their 
best attention to it.- From such evidence. Sir J ohn Lubbock 
has shoAvn that marriage as we understand it, was unknown 
to primitive man, and that the earlier notiom about it were 
very different from those prevailing in advanced societ3^ 
“ Marriage,” saj's he, “ and the relationship of a child to its 
father and mother, seem to us so natural and ob^do^^.s, that 
we are apt to look on them as aboriginal and general to the 
human race. This, however, is veiy far from being the case. 
The lowest races have no institution of marriage ; true 
love is almost unloiovui among them; and marriage, in 
its lowest phases, is by no means a matter of affection 
and companionship.” ” And in another place he observes : 
“ Bachofen, M'Lennan, and Morgan, the most recent authors 
who have studied this subject, all agi'ee that the piimitive 
condition of man, socia%, was one in which marriage did 
not exist, or, as we maj’^ perhaps for convenience call it, 


^ Maine's Village Commnnitie.'!. p. 17 . 

“ See Spencer’s Sociologj-, pp. 71.S. 714. 
” Origin of Civilisation, 3rcl ed., p. G7, 
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of communal marriage, "vvliere all the men and women in a Lecture I. 
small community were regarded as equally married to one 
another.” The legend of Swetketu, preserved in the 
Mahabharat/ that rich record of Indian traditions, also 
points to the same conclusion. 

Wliat is termed communal marriage in the above extract, 
is really no marriage at all, but is only another name for 
promiscuous intercourse. 

How the institution of marriage was evolved out of pro- Origin of the 

. . 11- 1 1 institution of 

miscuity, and why it assumed so many different forms, are marriage, 
questions which can hardly be discussed within the limits 
of the present lectuin. I must content myself with barely 
indicating the nature of the genesis of this institution, 
and refer you for further information on the subject to 
works on Sociology.® 

Though the sexual relation among savages is of the 
most loose and indefinite charactei*, it would be eiToneous 
to suppose that unqualified promiscuity could ever have 
prevailed. The savage has his crude notions of individual 
ownership as regards his weapons, implements, and dress, 
and it ■ is not likely that he would be altogether without 
such notion as regards women. Thus, in the midst of pre- 
vailing promiscuity, there would be formed unions of some 
degree of permanence which would be maintained by force 
if necessary. 

Again, indefinite sexual relation is less favorable to the 
welfare of the offspring and the parents than an}’’ definite 
fonn of that relation; For, in promiscuity the paternal 
relation of the child being unknown from its uncertainty, 

> Origin of Civilisation, 3rd ed., p. 91. ^ 

® Adiparva, Cli. 122. 

“ See Spencer’s Sociology, Part III, Ch5^III— yill. 
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Lectuuk I. it has to de^Dend for its subsistence solely on maternal eare_ 
Thus the rearing of children is inipeiiectly provided for. 
At the same time it entails excessive labor on the women; 
and thereby brings on early decline. And the men, de- 
prived of domestic assistance of every sort, must close 
their later years comparatively sooner. 

Hence, by the law of the sui’vival of the fittest in the 
struggle for existence, groups having definite sexual rela- 
tions would evolve out of groups with jjrevailing promis- 
cuity. I cannot describe this process of evolution better 
than in the words of Herbert Spencer d 

“ Out of this lowest state, however, there tend to arise 
higher states. In two Avays do gTOups thus loose in their 
sexual relations evolve into groups haAnng sexual relations 
of more definite kinds. 

, “If, as we have concluded, prevailing promiscuity 

was from the fii'st accompanied by unions having 
some duration — if, as we may infer, the progeny of 
such unions were more likely to be reared and more 
likely to be vigorous than the rest, — then the average 
insult must have been multiplication and predominance of 
indiAuduals derived from such unions. And, bearing in 
mind that among these there would be inherited natures 
loaning towards such unions more than other natures lean- 
ed, we must infer that there would, from generation to 
generation, be an increasing tendency to such unions along 
certain lines of descent. ’ Where they favored race-main- 
tenance, survival of the fittest would further the establish- 
ment of them. I say advisedly — ^where they favored race- 
maiutenance ; because it is conceivable that in very' barren 
habitats they might not do this. Sexual relations condu- 


* Sociology, §' 296. 
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cive to tlie rearing of many cliildren would be of no ad- Lecture I. 
vantage ; the food would not suffice. It may be, too, that 
in very inclement habitats more careful nurture would be' 
useless ; since where the hardships to be borne in adult life 
were extreme, the raising of children that could not bear 
them would not help to preserve the society — nay, by 
wasting food and effort, might prove detrimental. The 
ability of a child to survive vrith no care beyond that 
which its mother can give, may in some circumstances be a 
test of fitness for the life to be lei But save in such ex- 
treme cases, the favorable effects on offspring must tend to 
establish in a social group; persistent relations of the 
sexes. 

" The struggle for existence between societies conduces to 
the same effect. Subject to tlie foregoing limitation, what- 
ever increases the power of a tribe, either in numbers or in 
vigour, gives it an advantage in war; so that other things 
equal, societies characterized by sexual relations that are 
the least irregular, will be the most likely to conquer. 

I say other things equal, because co-operating causes in- 
terfere. Success in battle does not depend wholly on 
relative numbers or relative strengths. There come 
' into play courage, endurance, swiftness, agility, skill in 
the use of weapons. Though otherwise inferior, a tribe 
may conquer by the quickness of its members in track- 
ing enemies, by cunning in ambush, etc. Moreover, if 
among a number of adjacent tribes there are no great dif- 
ferences in degrees of promiscuity, conflicts among them 
cannot tend to establish higher sexual relations. Hence 
only an occasional effect can be produced ; and we may 
anticipate that which the facts indicate — a slow and very 
irregular diminution. In some cases, too, profusion of 

D 
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food and favorable climate may render less important the 
advantage which the offspring of regular sexual relations 
have over those of irregular ones. And this may be the 
reason why in a place like Tahiti, where life is so easily 
maintained and children so easily reared, great sexual irreg- 
ularity was found to co-exist with large population and 
considerable social advance. 

“ As. however, under ordinary conditions the rearing of 
more numerous and stronger offspring must have been 
favored by more regular sexual relations, there must, on 
the average, have been a tendency for the societies most 
characterized by promiscuity to disappear before those less 
characterized by it.” 

Thus, mannage is first a practice, then that practice 
grows into a custom, and finally the custom passes into 
law. 

The essential difference between promiscuity and mar- 
riage is the exclusiveness of the latter relation; and different 
forms of marriage result from the different degrees of this 
exclusiveness. These last are determined by the number 
of parties to the relation, and the duration of it. As depend- 
ing upon the number of parties to the relation, the differ- 
ent possible forms of marriage are as follows : — 

I. The union between a certain number of males and 
a certain number of females, which is the form of marriawe 

O 

commonly prevailing amongst the Nairs of Malabar. This 
is but little removed from promiscuity. 

II. The union between one woman and several men, 
related or unrelated. This form of marriage is called poly- 
andry, and prevails in Thibet and Ceylon; where the hus- 
bands are generally relate(^ being most commonly brothers. 
I need hardly tell you that the marriage of Draupadi with 


( 
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the Pandavas, -wliicli forms the subject of so much discus- Lecture I. 
sion in the Mahabharat, is an instance of this kind. 

III. The union between one man and several women, 

' known as polygamy, or polygyny, which is found to exist 

amongst the Hindus, the Mahomedans, and several other 
nations. 

IV. The union of one man with one woman, which is 
called monogamy, and which prevails in Christian countries. 

This is the most exclusive form of the conjugal relation. 

As depending upon the duration of the union, the dif- 
ferent forms of marriage are ; — 

I. Marriage for a definite term or terminable at the 
option of the parties, which is one of the forms that pre- 
vails, under certain restrictions, amongst the Mahomedans. 

II. Marriage for the joint lives of the parties, which is 
the form prevailing amongst Cliristians. 

III. Marriage for the life of the wife leading to perpe- 
tual widowhood in the event of her surviving the husband, 
which is the form that prevails amongst the Hindus. 

IV. Marriage in which the union is life-long for the 
husband as well as for the wife, a form which is not found 
to exist any where practically, but which is regarded by 
Positivism as the most perfect form. 

In polyandiy the paternity of ofispring is uncertain, polyandry, 
as polyandry is promiscuity ; but this uncertainty is reduced 
within limits, and when, as is commonly the case, the hus- 
bands are brothers, such uncertainty does not altogether 
deprive the children of paternal care. For, though not 
sure of being the sons or daughters of any particular 
member of the household, they are at least his nephews 
or nieces. In unfavourable climates, where food is scarce, 
this form of marriage conduces to tlie preservation of the 
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Marriage by 
capture. 


race by cliecking over-population and consequent starva- 
tion and misery. Fraternal polyandry has its parallel in 
other archaic institutions, such as that of joint property. 

It is, however, inferior to polygamy, ethically as well 
as socially; for in the latter, the paternity of the 
offspring being known as certainly as their maternal 
relation, they equally share the fostering care of both 
parents, and repay it to both in the shape of filial 
tenderness in their old age ; while collateral relationship 
being known and ti’aceable both in the maternal and 
the paternal line, the famil}’- tie is extended and strength- 
ened ; so that, on the whole, the result is beneficial alike to 
the young, the adult, and the old. 

In monogamy, these beneficial effects become still greater 
by reason of the greater strength of the marriage tie, 
and the amelioration of the condition of women. During 
the earlier or militant stage of social progress, when 
there is greater mortality among men, polj’^gamy may 
be necessary, and may even prove beneficial as a better 
'"means of maintaining the population than monogamy. 
But as society settles into a peaceful condition, and the 
numerical inequality between males and females becomes 
less and less, monogamy becomes a social necessity. 
And hence, even in' countries where polygamy is legal, its 
extent is practically small. 

There is one peculiarity in connection with primitive 
marriage, which, from its almost universal prevalence and 
the efi'ect it has had upon ancient law, deserves some notice 
in this place. I mean marriage by capture. It is singular 
that the most tender of all relations, the source of all 
that is sweet and chaining in our domestic life, should 
have originated in force and violence. But such is the 
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fact, and tlie evidence in its support is considered by Lectube I, 
competent judges to be overwhelming.^ It existed 
amongst the Jews, the Spartans, and the Roinans, and 
is found to prevail amongst numerous savage tribes.® 

In our own ancient code, marriage by capture called 
the Rakshasa marriage,® is recognized as one of the 
eight forms of marriage, though in conseq^uence of the 
advance that Hindu society had made in Mann’s time, 
it is regax’ded as an inferior form. Concerning the 
origin of the practice, great adversity of opinion pre- 
vails. Mr. M’Lennan thinks that it originated from 
female infanticide, leading to scarcity of women within 
the tribe, which must have compelled its members to 
obtain^ wives by capture from neighbouring tribes.'’' 

According to Sir John Lubbock, this view is erroneous, 
and the practice really owes its origin to the fact that 
forcible possession would be the only mode by which 
individual marriage, — that is the appropriation of a woman 
by a single man, — could arise out of communal marriage.® 

But Spencer has shown that the practice must have ' 
originated from a number of concomitant causes, such 
as the hostile relation of primitive neighbouring groups, 
resistance from female coyness, and opposition of parents 
against the taking away of daughters.® Whatever 
be the origin of the practice, its necessity ceases as 
society advances, and changes its character from the 
militant to the peaceful; but the sentiments of honor 


^ Lubbock’s Origin of Civilisation, p. 99. 

® M’Lennan's Primitive Marriage, Oh. I'V. 

® Blanu, III, .S.S. 

* M’Lennan’s Primitive Marriage, 2nd ed., p. 111. , 

^ Origin of Civili.sation, pp. 95, 97. 

* Sociology, pp. 649-655. 
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Lectcee I. already associated with it still survive and produce a 
leaning in favour of its feigned observance ; and thus what 
was at first a stern reality, becomes transformed' into a 
harmless ceremony. This accounts for the extensive prev- 
alence of the form of capture as a marriage ceremony in 
archaic law ; and the practice among the Khonds already 
alluded to is onlj' an instance of this. 

The prohibition against marriage between members of 
the same stock, which is another peculiarity of primitive 
law, and which is still in force with us,^ has been gener- 
ally considered to be connected with the practice of mar- 
. riage by capture, though, as to the precise nature of this 
connection, opinion is not altogether unaniraous.“ 
jrnrriaKein The importance of the institution of marriage is too 
eacrament. Well recognized to require any comment. It i s the source 
of every domestic comfort from infancy to old age ; it is 
necessary for the preservation and the well-being of our 
species ; it awakens and developes the best feelings of our 
nature; it is the source of important legal rights and 
obligations ; and in its higher forms, it has tended to raise 
the weaker half of the human race from a state of humiliat- 
ing servitude. To the Hindu, the importance of marriage 
is heightened. by the sanctions of religion. “ By no peo- 
ple,” says Sir T. Strange, “ is greater importance attached 
to marriage than by the Hindoos.” “ In Hindu law it is 
regarded as one of the ten sansJcars, or sacraments * ne- 
cessary for regeneration of men of the twice-born classes. 


' Manu, III. 6. 

* M’Lennan’s Primitive Marriage, pp. 8l — 93. 
’ Elements of Hindu Law, Vol. I, p. 36. 

* Coleb. Dig., Bk. V, 134, note. 
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and the only sacrament for "women^ and Sudras. * It 
being a settled doctrine of the Hindu religion that one 
must have a son to save him from a place of torment 
called put, ^ marriage, as the primary means to that end, 
becomes a religious necessity. This necessity, as regards 
the Brahman, is further pointed out in another way. 
'‘A Brahman,” says the Veda, “immediately on being 
born, is produced' a debtor in three obligations ; to the 
holy saints, for the practice of religious duties ; to the gods, 
for the performance of sacrifice ; to his forefathers, for 
offspring.”'* Accordingly, Manu ordains that, “ after he has 
read the Vedas in the form prescribed by law, has legally 
begotten a" son, and has performed sacrifices to the best of 
his power, he has paid his three debts, and may then 
apply his heart to^ eternal bliss ; but if a Brahman have 
notread the Veda, if he have not begotten a son, and if he 
have not peifonned sacrifices, yet shall aim at final beati- 
tude, he shall sink to a place of degradation.” ® 

The earlier rules of Hindu law, having reference to Hindu 

* 

society in that stage of its progress when the Aryans had 
recently settled in a healthy and fertile country, and when 
rapid multiplication of the race was an important object, 
no doubt, regard marriage chiefly as a source of progeny. 
But you must not imagine that the higher or spiritual 
aspect of marriage has been altogether overlooked. The 
Vaidik texts that are recited on the completion of the 
seventh step by the bride, ® clearly show that the Hindus, 
even in those early days, had leaimed to regard marriage 
as a true companionship of the purest character, a union 

* Manu, II, 67. » Coleb. Dig., Bk. Y, 122. » Manu, IX, 138. . 

* Cited in the Dattaka Mimansa, Sec. I, 6. ' YI, 36, 37. 

* See Asiatic Researches, Yol, YII, pp. 303— 305 ; and Lecture III, infra. 
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LECTunE I. of pure hearts, for the cultivatiou of the best feelings of 
our nature. 

Different forms India has sometimes been regarded as an epitome of the 

of marriage . p „ i 

in Hindu world in respect to the variety oi its climate, liora, and 

society'* 

fauna, and I may add that it may equally well be regarded 
as such in respect to variety in its forms of mamage. In the 
Hindu law, strictly and properly so called, there are no less 
than eight different forms of marriage, differing from one 
another in no slight degree, being in fact typical of 
different stages of social progi'ess ; and in consequence of 
the varying rates at which society has advanced in different 
parts of India, the customary and statutory forms of mar- 
riage prevailing amongst the Hindus and the semi-Hindu 
races, mostly of non-Aryan origin, are of the most varied- 
description. ‘ So that Indian life presents almost every 
possible form of the conjugal relation, from the gi’ossest 
polyandry verging on promiscuity, to the purest and the 
most rational form of monogamy. “ 

It is this last circumstance that attaches peculiar value 

• 

to the Hindu law of marriage. While, like every other 
branch of living law, it has an interest for the practical 
lawyer, and like every other branch of archaic jui’ispru- 
dence, an interest for the jurist, it is a rare collection of 
varied materials for the student of sociology. 

Scantiness of From the above remarks you may infer that the Hindu 

case-law on the 

f,ui)ject of law of marriage is a complicated subject, and so to some 

marriage. 

extent it really is ; but it is free from one source of com- 
plication which often perplexes the student of law. It 
has not to be disentangled out of a mass of unconnected 


’ See Nelson’s View of the Hindu Law, &c., pp. 144, 146. 
3 See Act III of 1872. 
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precedents. " It is remarkable,” observes Morlej’', " that Lecture I. 
there have been no cases relating to the Hindu law of 
husband and wife reported in the Presidencies of Bengal 
and Madras: the reader will perceive that, with one 
exception (a case in the Supreme Court at Calcutta), all the 
placita, refer to cases decided in the Adawlut Courts of 
Bomba3L’' ^ Though, since the above was written, there 
has been some addition to the case-law on the subject, yet 
that addition is but small. The Bombay cases alluded to 
are cases relating to certain customary forms of mox- 
riage. ^ 

One cause of this scantiness of case-law is, I believe, the 
. sacramental character of marriage in Hindu law. Owing 
to this, the Hindus are so careful to observe the rules con- 
cerning marriage, and to avoid error, unless it be on the 
safe side, and so strong is their disinclination to question 
the validity of marriage in any case, that disputes con- 
cerning .this topic seldom arise for judicial determination. 

It remains now only to say a few words by way of intro- Sindhan, 
duction to the law of Stridhan. The word sfridhan is 
derived from stri, woman, and dlian, property, and means 
literally woman’s property. While declaring the perpet- 
ual tutelage of women," and their general incapacity to 
hold property,^ the Hindu law concedes to them the 
privilege of holding property of certain descriptions with 
absolute power of disposal. It appears also to have re- 
garded their interests in prescribing the order of suc- 
cession bo woman’s property, as may be seen from the very 
prominent position therein assigned to the daughter, who 
in many cases inlierits her mother’s property to the exclu- 

' 1 Dig., p. 287 note, ® Mann, IX, 3. ® Manu, VIII, 410. 
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Lectuhe I. sion of male issue. Tlie law of stHdkan stands, therefore, 
in favorable contrast with the general spirit of the Hindu 
law, which in other I'espects is, no doubt, not very equi- 
table towards women ; and when it is remembered that in 
no ancient or medimval sj'stem of law, except the Maho- 
medan and the later Roman, have so large concessions been 
made in favor of the proprietary rights of women, the 
Hindus may find some reason for just complacency in 
this chapter of their law. 

Concerning the nature of stridhan and the order of 
succession to it, great diversity of doctrine prevails in the 
difierent schools. In tracing this diversity to its source, 
you will be furnished with ample illustration of the mari- 
ner in which the interpretation of texts by commentators 
has served as an agency for the gradual development of 
the Hindu law. 

Rinn of the I shall conclude this Lecture with a rough outline of 
present course. ^ intend tO follow. 

As the law of stridhan depends in some of its provisions 
on the law of marriage, the consideration of marriage will 
precede that of stridhan. 

The Hindu law of marriage divides itself into two 
branches, one being the Hindu law of marriage strictly 
and properly so called, — that is the law as found in the in- 
stitutes and commentaries ; and the other, the law relating 
to certain forms of marriage which are legalized by cus- 
tom or by statute law, and which prevail among the Hin- 
dus in the widest sense of the term, as including Hindus 
strictly so called, as well as those who are popularly known 
by that name. I shall treat of each of these branches sepa- 
rately, and begin with the former, which will be discussed 
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under tlie follov^ing four heads, to •which the points for Lecture I. 
consideration on the subject may be reduced, viz . : — 

I. — Parties to marriage. 

IT. — Modes of contracting marriage. 

III. — Incidents of marriage, that is, rights and duties 

arising out of it. 

IV. — Dissolution of marriage. 

Having finished tlie law of marriage, I shall take up the 
law of- sir ^cZ/ta9^. In this subject the questions for consid- 
eration are three — 

First — What constitutes stndlian ? 

Second — What are the rights of a woman over her 
stridhan ? 

Third — What is the order of succession to stHdhan ? 

These questions will be considered in the order indicated 
above. 



LECTURE 11. 

PAETIES TO MARRIAGE. 

Questions for consideration — Who are incompetent to marry — Minors — Idiots and 
lunatics — The deaf and dumb, and persons incurablj' diseased — Impotent per- 
sons — One having a wife living — Polygamj' — One whose elder brother is 
unmarried — Who are unfit to be taken in marriage — ^Females how far 
viewed ns parties to marriage — Minors — Marriageable ago for a female — 
Guardianship in marriage — Betrothed girl — One whose husband is living — 
Widows — Girls with visible or other minor defects — One whose elder sister is 
unmarried — Woman of the same golra — Girls related within the prohibited 
degrees — Prohibited degrees in different sj’stcms compared — Daughter of one’s 
spiritual guide or pupil — Girl bearing one’s mother’s name — Girl older in 
age — Girl belonging to a different caste — Daughters of illegitimate persons — 
Effect of disqualification on marriage already completed. 

Questions for I shall begin with the law relating to parties to 
man’iage. The rule is, that 'grimA facie all persons are 
to be deemed qualified for every purpose, unless it is shown 
that the law has disqualified any of them for any piupose. 
We have, therefore, to enquii'e what persons are, by the 
Hindu law, disqualified fi-om becoming parties to marriage. 
Tins disqualification is either absolute or relative, according 
as it renders a party altogether incompetent to marry, or 
only incompetent to marry a particular person. Thus a 
woman whose husband is living is, as you will see, abso- 
lutely incompetent to mai-ry, ivhne a woman who is re- 
lated to a man witliin certain prohibited degrees is dis- 
qualified only as regards marriage with that particular 
man, and may mai-ry any other man to whom she is not 
so related. If, in accordance with the view that is taken 
of marriage in the Hindu law, we regard man as the active 
party, or the party who muTries, and woman as merety the 
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passive party, or the party who is talcen in marriage, the two Lecture ii. 
questions, — ^Who are incompetent to marry ? and Who are 
unfit to he taken in marriage ?— will embrace the whole 
scope of the enquiry into absolute and relative disqualifi- 
cations; for the answer to the former will include all 
absolute disqualifications in the male, while the answer to 
the latter will include all absolute disqualifications in the 
female, as well as aU relative disqualifications in both. 

I shall consider first the question. Who are incompetent Wiio in- 

_ _ competent to 

to marry ? Here you will bear in mind that marriage is many. 
regarded in Hindu law not only as a civil contract, but 
also as a sacrament, being one of the ten regenerating 
ceremonies^ necessary for men of the twice-bom classes, 
and the only one necessary for Sudras ; “ and that in con- 
sequence of this religious necessity, the grounds of disquali- 
fication for maiTiage are fewer in the Hindu law than in 
any other polished system of law. I shall notice the cases 
of persons who are generally considered incompetent to 
marry, and point out their position in the Hindu law. 

Persons below a certain age are in most other systems Minors, 
of law considered incompetent to marry ; but that age is 
not the same in aU, nor is it the same as the age of ma- 
jority for other purposes. Thus in the Koman law, males 
below the age of fourteen years are declared incompetent 
to marry,® but the age of majority for other purposes is 
twenty-five years.^ By the Code Napoleon, a man under 
eighteen cannot marry without a dispensation from Gov- 


* They are Garhhadkana, JataJcarma, JVavikarana, JVisl-ramana, 
Annajjrasana, Chudaharana, Ujmnayana, SavUri, Samavartana, and 
Marriage. See Coleb. Dig., Bk, V, 134 note, 
a Ibid, Y, 122. 

=> Inst, of Justinian, Lib. I, Tit. X and XXII. 

^ Inst., Lib. I, Tit. XXIII. 
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LectueeII, eminent/ while the ordinaiy age of majority is twenty- 
one.“ Under the English law, wliile the ordinary age of 
majority is twenty-one, the age of consent to matrimony^ is 
fourteen in males and twelve in females ; but if a boy under 
fourteen actually go through the form of marriage, such 
marriage is not absolutely void, but voidable only,^ But 
in the Hindu law, want of age, though a disqualification 
for other purposes,'^ does not render a person incompetent to 
many, and there is no age fixed as the age of consent to 
marriage. Though our ancient sages fully perceived that 
the cares of matrimony are incompatible with the life of a 
professed student; and accordingly a twice-born man is 
directed by Manu not to marry until the completion of his 
period of studentship f yet that period is indefinite, as it 
commences with Upanayaii, or investiture with the sacred 
thread, and may, as the same sage ordains, last for thirty-six 
years or for half that time, or for a quarter of it, or until 
he perfectly understands the Veclas.^ At the present day 
this period of studentsliip is, as you are aware, entirely 
^no min al, being reduced to a few hours or at the most, days ; 
and the ceremony of SamavaHan, or return from the house 
of the preceptor, is performed sometimes on the very day of 
the Upanyan, and sometimes only a few days later. But 
as investiture with the sacred thread, which takes place 
for the Brahman, Kshatriya, and Vaisya, ordinarily at the 
ages of eight; eleven, and twelve years,’' must precede 
marriage, pra'cticaUy, the limits of the maiTiageable age for 

* Arts. 144, 146, 

* Art. 488. 

^ Stephen’s Commentaries, Bk. Ill, Ch. II. 

^ Coleb. Dig,, Bk. II, Ch. IV, 16, 67, 68 ; Manu, Till, 163, 

* Manu, III, 4. 

® Manu, III, 1 ; see also IX, 94. 

’ Manu, II,' 36. 
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these classes are eight, eleven, and' twelve years" res- Lecture II. 
peetively ; and for the Sudra, there is no limit at all. 

But though a boy may many at an early age, when his 
own consent is hardly worth anything, the consent of liis 
father or other guardian is necessary so long as he is a 
minor.^ The texts of Hindu law speak of guardianship in 
marriage only with reference to female minoi's,® but in a 
case given in Maenaghten’s Precedents of Hindu Law,® one 
of these texts was held applicable to the case of a male ; 
and that text, wliich is evidently the text of Yajnavalkya 
(I, 63), cited in Colebrooke’s Digest (Bk. V, 135), provides 
that the father, the paternal grandfather, the brother, a 
sakulya or kinsman on the paternal side, and the mother, 
are the guardians in succession. The want of a gnardian’s 
consent would not, however, invalidate a marriage other- 
wise legally contracted.'^ 

Tlie maniage of a Hindu minor is not only allowable, 
but has been held to be a legitimate cause of expense in 
regard to which his guardian has power to bind liim.^ 

Marriage being one of the matters not affected by the 
provisions of the Indian Majority Act (IX of 1875), for 
the purposes of marriage, a Hindu attains majority on com- 
pleting his fifteenth year.® 

Aiding and abetting the marriage of a minor under the 
Court of Wards in the Madras Presidency, without the 


* Nnndlal Bhugwandas v. Tapeedas and another, cited in 1 Mori., 
287 ; Steele’s Law and Custom of Hindoo Castes, p. 26. 

2 Coleb. Dig., Bk. V, 135 ; Narada, XII, 20 — 22. 

=> Ch. YII, Case II. 

Modhoosoodun Mookerjee v. Jadiib Chunder Banerjee, 3 W. R., 191 ; > 
Baee Bnlyat and others v. Jeychnnd Kewul, 3 MorL, 181 ; Steele, 30. 

* Jnggessur Sircar v. Nilambnr Biswas, 3 W. E., 217. 

« Coleb. Dig., Bk. I, Ch. Y, 188 ; Bk. II, Ch. lY, 15. 
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LccTcjRn II, leave of tlie Collector, is loadc punishable under section 9 
of Act XXI of 1855. 

Idiots niij Persons of unsoimd mind, — ^that is, idiots and lunatics, — 

lUDilttCS 

though disqualified for civil puiposes generally,* liave not 
been declared incompetent to many. On the contrary, 
there are indications in the law from -whicli it would 
appear that they arc considei-cd to be competent to many. 
Thus Mann, after declaring the exclusion of these and 
other disqualified persons from inheritance, ordains:® 

“ If the eunuch and the rest should at any time deske to 
many, and -if the wife of the cxmwcli should raise u/p a son 
to himi by a man legally appointed, that son and the issue 
of such as have children, shall be capable of inheriting.” 
And Jimuta Vahana, in his chapter on exclusion from in- 
heritance, makes the following comments on the above 
passage : — “ It must not be objected, how can they contract 
marriages, since the eimuch not being male, is incapable of 
procreation, and the dumb man and the rest [or those bom 

« 

deaf or blind], are degraded for want of initiation and in- 
vestiture, because they are xmapt for [the preixaratoiy] 
study ? Tlie exmuch may obtain issue from his wife by 
means of another man ; and a person unfit for investiture 
with the sacerdotal sti-ing is not degraded from his tribe for 
want of that initiation, any more than a Sudra.” ^ And 
the leading authorities of all the other schools, the Mita- 
kshara,'* tlie Yivada Cliintamani,^ the Yyavahara Mayukha,® 
and the Smriti Chandiika,* agi'ee with the Dayabhaga in 

* Coleb. Dig., Bk. II, Ch. V, 67, 68. 

2 IX, 20.S. 

« Ch. V, 18. 

" Ch, II, Sec. X, 9—11. 

^ Prossonno Coomar Tagore’s translation, 211. 

® Ch. IV, Sec. XI, 11. 

^ Ch. V, 32. 
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treating the issue of such persons as legitimate and as com- Lectube ir. 
petent to inlierit. It was accordingly held in an early 
case/ that the marriage of a limatie was valid, and the same 
view of the law is quoted as correct in West and Buhler's 
Digest of Hindu Law (p. 288). 

But, on the other hand, it should be noticed that the 
idiot and the lunatic being, where the loss of reason is 
complete, incompetent to accept the gift of the bride, 
wliieh is a necessary pai't of the ceremony of marriage,® 
it is not easy to understand how their marriage in such 
cases can be regarded as maniage at aU. And I may add 
here that Hindu law permits the ivife to neglect a mad 
husband.^ 

It needs hardly to be pointed out that such mairiages arc 
exceedingly improper. The answer of the Pandits in the 
case above mentioned declares the marriage of a limatic 
immoral. To say nothing of the objections based upon 
reason, the authorities on the Hindu law itself clearly dis- 
countenance such marriages. Thus Manu declares'* — “But 
it is better that the damsel, though marriageable, should 
stay at home tiU her death than that he (the father) should 
ever give her in marriage to a bridegi-oom void of excellent 
qualities.” MaiHages of idiots and other naturally dis- 
qualified persons must obviously be of rare occurrence, and 
the rule which declares them -valid and legal can be justi- 
fied only on the grormd that the opposite rnrle would be hard 
against the unfortunate ofispring, and would deprive the un- 
happy wife of her legitimate conjugal status without giv- 
ing her any compensating advantage. 


^ t)abychurn Mitter and others v, Radachnrn Mitter, 2 Mori., 99. 
s See Lecture III. * Sde Maun, IX, 79, * IX, 89. 
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Lecxuuk II. 


Tlie cloa£ and 
dumb, and 
per.sons in- 
curably 
diseased. 


Impotent 

persons. 


One liaviiif; a 
■wife living — 
rolygainy. 


The cases of persons who are deaf and dumb, or are 
affected udth loathsome and inciu-ahle maladies, are analo- 
gous to those of idiots and lunatics, in this respect that 
their incapacity to participate in the necessary rites' does 
not render their marriage Yoid.= But I may add that such 
persons have been hekT not to he entitled to enforce 
restitution of conjugal lights. 

Impotencj’’, which is generally considered as a disqualifi- 
cation for marriage, is not viewed in that light in ‘the 
Hindu law, as will appear from the passages of Manu and 
the Dayabhaga already quoted. This is because' impotency 
did dot formerly render maniage absolutely fruitless, as the 
impotent could appoint kinsmen to beget i.ssue on then’ 
wives. This vicarious mode of fulfilling one of the primaiy 
objects of matrimony, being, however, interdicted'* in tlie 
ICali or present age, it is doubtful whetlier impotency 
ought not now to be regarded as a disqualifying cause, 
especially as Parasara, the sage whose institutes are held to 
be peculiarly authoritative in the present age,’ in his cele- 
brated text* in favor of the remaniage of widows, allows a 
woman to take a second husband if the fii-st is impotent. 
Among the inferior classes, impotence is a gi'ound of dis- 
qualification for marriage.'* Among the higher classes, hap- 
pily, the point has never been raised ; but some authorities 
hold that impotence in their case would not nullifymarriage.® 

The marriage of a person having a wife living is prohib- 
ited in Christian countries ; but Hindu laAv permits poly- 


* Manu, XI, 3ii. - Steele, p. 30. 

“ Bai Premkuvar u. Bhika Kallianji, 6 Bom., A. C. J., 200, 

* See General Note to Manu. 

® Parasara quoted in Vidyasagar’s Marriage of Hindu Wido’w.s, p. 4. 

* Quoted in the same, p. 7 . 

’ Steele, p. 167. ’-'-iSiV. , 
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gcamy, tlioiigli it does not ^approve the practice. It is true Lecture II. 
that polygamy is expresslj'- aUo-wed only under certain cir- 
cumstances ] hut considering the nature of some of these cir- 
cumstances, and considering that a wife who speaks unkind- 
ly is allowed to he superseded -^vithout dela5% it would follow 
that polygamy is not illegal in any case. Macnaghten," 

Strange,® and Shamacharan'^ consider polygamy prohibited 
except for aUowahle reasons ; and Pandit Iswarchandra 
Vidyasagar has cited the folloudng passage of Manu,® — 

“ For the first marriage of the twiee-horn classes, a woman 
of the same class is recommended ; hut for such as are im- 
pelled hy inclination to many again, women in the direct 
order of the classes are to he preferred : 

" A Sudi-a woman onl^’’ mu.st he the wife of a Sudi’a ; she 
and a Vaisya, of a Vaisya ; they two and a Oshatriya, of a 
Cshatriya : those three and a Brahmani, of a Brahman,” — 
as authority for the position that one cannot have more 
than one wife of equal caste with him at the same time, except 
for certain aUowahle reasons; in other words, thatpotygamy 
such as now pi-cvails is prohihited hy the sastras. But his 
intei’pretation of the above text has caUed forth much hostile 
criticism and an elaborate rejoinder. It is not my object here 
to take part in this learned controversy as to what is the 
conect exposition of the above passage ; hut I cannot help 
observing that the text quoted above refers not to the num- 
ber of wives that a man can have, hut to the castes in which 
he can marry f and I think I can safely affirm that the 
prohibition against polygamy, such as is infeived firom this 
and other texts, is merely directory and not imperative.'' 

• Mann. IX, 77, 80, 81. ® Principles of Hindn Lavr, 68. 

Hindu Law, Tol.l, 52. * Vyava-stha Darpana, 672. 

® III, 12 and 13. . ® See Dyabhaga, Ch. IX, 2—6. 

’’ See Verasvami Cbefcti v, Appasvami Chetti, 1 Mad., 375, 
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Lecture II, The practice has always prevailed among the Hindus, and it 
reached its climax in Bengal as an incident of Jculinism. 
Tliis last-named institution has exercised its pernicious 
influence upon maniage for several centuries, hut happily 
it is now fast becoming obsolete, and -will soon become purely 
matter of histoiy.^ 

It was established by Ballal Sen with a view to honor 
the deserving amongst the Brahmans in his kingdom ; but 
there is one radical eiTor in the system which has ren- 
dered it an unmixed evil. The distinction is made heredi- 
tary, so that though possessing no other merit, the descendant 
of a hulin woidd ranlc as such, provided that no female in 
his family has been manied to any but a kulin : -while per- 
sons of the inferior class called vansaja, though they can 
never become hidina, are considered higldy honored if they 
can maiTy their daughters to hidins. Hence, sometimes from 
fear of degradation, and sometimes fr'om a desire to elevate 
their position, people were led to select kxdin husbands for 
their daughters. Thus, while the kidins generally obtained a 
plui’ality of wives, the vansajas necessarily found it diffi- 
cult to obtain mves, and were driven to the reprehensible 
practice of buying girls for marriage. 

One whose One whose elder brother is unmanied is considered in 

elder brother is 

unmarried. Hindu law incompetent to marry ; = but the elder brother 
must be one by the same mother.^ He who violates this 
rule is called z.parivcU'i'i, and his offence is styled parwedarra. 
This offence, however, is not committed where the elder 
brother is living in a foreign country, or is impotent, or 
degraded, or imder any such bodily or mental infirmity as 

‘ For an account of Kvlinism, see Vidyasagar’s first Tract on Poly- 
gamy, pp. 16—28. 

= Manu, III, 171, 172. 

® Dattaka Mimansa, Sec. VI, 64, 
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would render liis mtoiage improper.* The above rule owes Lecture II. 
its origin to the influence of the joint family system. It is 
really no impediment to marriage, but rather operates as an 
inducement to it. For the marriage of every man thus 
becomes not only a necessity by itself, but a condition neces- 
sary for the marriage of Ins younger brothers. The rule, 
it appears, was never treated as anything more than a 
moral injxmction ; and now with the disintegration of the 
joint family, and the consequent change of ideas and feelings, 
its force is becoming less and less. 

I now come to the second question, Who are unfit to be Who are 

. . . . . , unfit to 

taken in inamage ? Marriage is more imperatively neces- be taken in 

1 Tt-n 1 marriage. 

sary for a female than tor a male. It is the onlj'- sacrament 
for women.® Manu dedai’es, — “ Reprehensible is the father 
who gives not his daughter in marriage at the proper 
time ; ” ® and other sages also declare the same thiug.'* As 
a consequence of this necessity for marriage, hardly any 
maiden is deemed absolutely disqualified for matrimony ; and 
the nuptials of daughters form a charge on their father’s 
property,^ and a legal necessity for alienation by the widow.® 

I have said above that a woman is not regarded in Hindu Females how 
law as an active party in marriage. In fact, she is hardly pwGerto^ 
regarded as a party at all. Marriage is viewed as a gift of 
the bride by her father or other guardian to the bridegroom ; 
the bride, therefore, is regarded more as the subject of the 
gift than as a party to the transaction. Sometimes, as in 

* See tRe text of the Chhandoga Parisistha cited in the Udvahatat- 
twa, Raghnnandan’s Institutes, Serampore Ed., Vol. II, p. 66. 

, * Manu, II, 67. 

^ Manu, IX, 4. , , 

’ Coleh. Dig., Bk. IV, 16—17; TTdvahatattwa, Raghunandnn’s Insti- 
tutes, Vol, II, pp, 68, 69. 

® Mitakshara, Ch. I, Sec, VII, 6 ; Dayahhaga, Ch. Ill, Sec. II, 31 — 39. 

® Dayabhaga, Ch. XI, Sec. I, 66 ; Preaj Narain v. Ajodhyapurehad, 

7 Sel. Rep., 613, 
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Lkcturi: II. swayanivara, or the selection of a hnshand hy the damsel 
herselfj which was a jn-ivilege accorded hy kings to their 
favorite daughters, or in the case where the guardian neg- 
lects to dispose of a girl in marriage, a female may hecome 
a parfy to the matrimonial contract.* But these ai-e ex- 
ceptional cases. 

The early age at which a girl is enjoined to be inanied, 
makes her unfit to act as a party to the nuptial contract, 
and throws upon her guardian the sole responsibility of 
negotiating a proper match for her. 

Minors are not only eligible for man-inge, but are the 
fittest to he taken in inamage. 

Mnrrinpcjibie Regarding the maiTiageable age of a female, the higher 
limit is definitely fixed. Manu, Brisliaspati, Yasistha, 
Paithinasi, Kas3’-apa, and A^yasa all stiictly enjoin that a 
girl must be given in mai-x*iage before puberty.^ As for the 
text of Manu, which saj's that ‘ it is better that the damsel 
though marriageable should staj’’ at home till lier death, than 
that he (the father) .should ever give her in marriage to a 
bridegi’oom void of excellent qualities,’^ Raghunandana ex- 
plains it as being a prohibition against a bad match.'* Prac- 
tically, fear of the conventional shame that attaches to a 
family in which a girl attains pubertj’^ before mamage, makes 
every father anxious to dispose of his daughter in mari-iagc 
as earl}’- as possible. The lower bmit of age is not exactly 
defined. ■ Ordinarily, the lowest age for mairiage is eight 
years, but Manu allows a girl to be married even before 
the proper age, if a proper nnion is secured.^ 


* YajnavaUcya, I, G4 : Colch. Dig., Bk. IV, 18. 

® Coleb. Dig.. Bk. IV, Ch. 1, 14 — 17 ; DdYabatattwa, Ragliunandan’6 
JnRtitiites, Vol. II, pp. OS, 09. 

IX, 89. * XTdvaliatattwa, Inst,, Vol. II, p, 69. 

^ Mami, IX. 8.S. and nolo bj' Kulluka. 
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I ought here to add that the marriage of a woman after Lecxoiik ir. 
she has attained pubei*ty, though declared sinful, is not 
absolutely void, though some degi’ee of blame is always 
attached to it. 

The necessity for early marriage and the future iiTevo- GiinnTmnMiip 

o ^ ^ ill inarri.'i''C. 

cability of the union make guardiansliip in marriage a 
matter of immense practical importance, and it forms a 
topic of discussion in the wi’itings of the sages and the 
commentators. The order in which the right to guardian- 
sliip in maniage vests in the different relation's of a girl, 
is given somewhat differently by different sages. Yajna- 
* valkya, whose text is adopted in the Mitakshara, and is fol- 
lowed in all the schools except the Gam’iya, declares, — “ The 
father, paternal grandfather, brother, Idnsman (sakulya), 
and mother, being of sound mind, are the persons to give 
away a damsel — the latter respectively on failui*e of the 
preceding.”' 

Raghunandana, the leading authority of the Bengal school 
on the subject of marriage, has, by a comj)arison of the 
above text of Yajnavalkya with the texts of two . other 
sages, Vishnu and Narada, deduced the order of guardian- 
sliip, which is the law in Bengal, and which maj’- be stated 
thus : 

The father-, paternal gi-andfather, brother, sahulya, ma- 
ternal grandfather, maternal uncle, and mother, if of sound 
mind, are entitled in succession to give a girl in*maiTiagc.- 

These two rules call for some remarks. In the first place, 
you may ask ^vhy it is that while aE the schools equally 
acknowledge the authority of the sages, Bengal should fol- 
low one rule, and the other schools another, and how the 

/ 

^ Yainayalkya, I, 03 : see also 2 Strange, 28. 

Udvahatattwn, Institutes, Vol. II, p. 70. 
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Lectuee II. second rule is deduced. As tliis is the first instance in wiiich 
these questions arise, I shall pause for a moment to answer 
them. The Mitakshara, though referring to other sages 
now and then for the pui-pose of illustration, is in the main 
a rmining commentary on Yajnavallcya, and accordingly in 
the present instance adopts the text of that sage as it finds it, 
Raghunandana, on the other hand, was a compiler of Hindu 
law, and as such, he was not bound ' to follow exclusively 
the text of Ya-jnavalkya, especially when he foimd that it 
assigned no place to the matexmal relations who, for reasons 
not necessary to be here dwelt upon, had already acquired 
importance in the school to winch he belonged.^ Accord- - 
ingly he compares the text of Yajnavalkya with those of 
two other sages, Vislmu and Narada, which run thus — 

" A father, paternal grandfather, brother, saJculya, mater- 
nal grandfather, and mother arc the givers of a damsel in 
mairiage ; in default of the fii'st, the next in order, if in 
the natui'al state of mind, is entitled to perform the cere- ' 
mony of gift.” — Vishnu. 

“ The father himself will give the daughter (in marriage)’ 
or her brother by the father’s consent, the maternal gi'and- 
father, the maternal uncle, the sahulya, and relations in tlie 
maternal line, the mother in default of aU (these), provided 
she be of sound understanding, otherwise the kinsmen of 
her father wih give the daughter in marriage.” — ^Narada, 
And he adojrts as the basis of Ins rule, the text of Vishnu 
with this qualification only, that the maternal uncle is to 
, have a place before the mother, as laid down in Narada’s 
' text. So much for the treatment of texts by commentators. 

> Compare the position of these relations in the order of succession in the 
Dayabhaga (Oh. XI, Sec. VI) with that in the Mitakshara (Ch. II, Sec. VI.) 

* Udvahatattwa, Institutes, Vol. II, p. 70 ; and Shama Charan’s Vya- 
vastha Darpana, p. G61. 
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In the second place, yon Tvill observe that the order of Lectube II. 
guardiansliip in each of the foregoing rules differs from the 
order of guardianship for other piirposes, and assigns a very 
inferior position to the mother, though, next to the father, 
she is the natm'al guardian of a girl in ordinary cases.^ 

One reason for this seems to be the fact that in marriage, 
the guardian, or, as he is styled, the giver of the bride, has to 
perform certain religious ceremonies ■which the mother, 
being a female, is the least competent to p.erform. Perhaps 
a second reason for this is the fact that as marriage affects 
the social position of a family, the male relations of a girl 
are considered better qualified than her mother to provide 
a suitable match for her and the dependence of women is 
a tlnrd reason for the same. Accordingly, in Ex paHe J anki- 
prasacl Agarvjola,^ the Supreme Court of Calcutta held 
that the' brother was the person entitled to give a girl in 
maniage in preference to the mother. But in a recent case* 
the above text of Yajnavalkya has received a construction 
which, to some extent, reconciles it with the natm’al rights 
of the mother. In that case, the plaintiff, a divided brother 
of the defendant’s deceased husband, claimed an exclusive 
right to give in betrothal the infant daughter of his deceased 
brother, and to have a sum of money paid to him by the 
defendant for the expenses of the marriage. The High 
Com’t of Madras, in deciding against the plaintiff, appellant, 
observed ; — 

" Upon reason and principle, therefore, and the applica- 

^ Coleb. Dig.. Bk. V, 463, commentary. 

- There is a common saying that “ the bride cares for the beauty, her 
mother for the -wealth, and h^r father, for ,the learning, of the bride- ' 
groom' ; her kinsmen care for his high lineage ; and neighbours care only 
for the marriage feast.” See Mallinath's note to KumaraSamhhava,V,72. 

^ BoulnoLs’ Rep. (Part II), lU ; Vyavastha Darpana, G66. 

S. Namasevayam Pillay o. Aunammai Ummal, -1 Mad , 339. 

G 
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Lectuke II. tion of the existing law in regard to the independent posi- 
tion of the defendant, both as guardian and proprietor of 
the estate derived from her husband, we conic to the con- 
clusion that the law does not warrant a declaration of the 
absolute right set up by the plamtiff. We are of opinion 
that the duty was enjoined on the husband’s kinsmen in 
order to ensure the nialdng of a suitable pro\dsion for the 
betrothal of daughters before reaching the age of pubcity, 
just as it is declai;ed to be their duty in the case of sons, to 
provide for the several ceremonies required to perfect the 
regeneration of a tidce-born man. It appears to be so treat- 
ed by Jagannatlia in the Digest, Sections 303 and 113, and 
that they were left to perform it like aU other ‘ auspicious ’ 
family ceremonies in harmoity, if possible, with the mother 
and other members of the family. If on a choice being 
made of a person in every way suitable to be affianced, a 
mother, without sufficient cause, improperly refused to 
accept him, and obstructed the betrothal, a suit to compel her 
to allow the ceremony to take place, and if she was charge- 
able, to provide means for its celebration, would probably 
be successful. But no Court, we think, woidd be justified in 
granting such relief if the mother’s refusal and resistance 
were because of .serious objections to the pei-son chosen, or 
for other good and sufficient cause, nor, we thinlc, would the 
betrothal of a daughter with an unobjectionable person of 
the mother’s selection be restrained at the suit of the 
brother, or other kinsman, of the father, who had been con- 
sulted b}’- the mother and had without any sufficient cause 
objected to the betrothal. It would seem fi-om the expi'ess 
provision made by the law for the choice of a husband by 
the girl herself in case of neglect on the part of her rela- 
tives of their duty to betroth her for three years fi’om the 
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time slie "became marriageable {Mawiv, Ch. IX, SI. 90, 91 ; Lectuee ll. 
1 Strange’s Hindu Law, 36), that the duty does not amount 
to an enforceable legal obligation, and the effect of restrain- 
ing the betrothal in such a case would probably be to aid in 
thwarting betrothal before pubei’ty, the very purpose for 
winch the duty was enjoined. ” 

Tlie above decision, you will observe, also lays down the 
important rule that a guardian in marriage, ha-\dng selected 
a fit and unobjectionable match, can by a suit compel the 
guardian of a girl’s person to allow the mamage to take 
place, and can also compel the party chargeable to pay 
the expenses of the same. 

I may here teU jmu that the Hindu law inlating to 
guardianship in marriage and the’ restraint on the freedom 
of choice on the part of the bride, resembles very much 
the Attick law on the subject. Speaking of that law. Sir 
W. Jones observes “ All imnecessary restraints upon love, 
which contributes so largely to relieve the anxieties of a 
laborious life, and upon marriage, which conduces so emi- 
nently to the peace and good order of society, are odious 
in the liighest degree ; yet at Athens, whence arts, laws, 
humanity, learning, and religion are said to have sprung, 
a girl could not be legally united with the object of her 
affection without the consent of her controller, who was 
either her father or her gi-andsii'e, her brother or her 
guardian.” 

It has been held in the case of Maharatue i?am 
BvMsee Koonwaree v. MaJiaranCe Soohh Koonwaree^ that 
the word “ mother ” in the above texts does not include a 
stepmother. It has also been held in the" same case that 

^ Collected Works of Sir W. Jones, Tol, IV, p. 211. 

- 7 W. E.. 321. 
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LectubeII. where, as in the instance of the sakulyas, the order of 
guardianship is not definitely laid down, the Coui-t has the 
■discretion to select a proper person as guardian ; and in the 
exercise of tliis discretion, the' Court held that the patenial 
gi-andmother of a giii was preferable to her Stepmother 
as her guardian in marriage. 

Though the father is undoubtedly entitled to dispose of 
his daughter in marriage in preference to aU others, yet, 
under certain circumstances, he may lose this preferen- 
tial right. Tlius, when he neglects to exercise it in proper 
time, and allows the daughter to remain for a long time 
tmprovided mth a husband, he forfeits the right alto- 
gether.^ So it has been held that a hiilm Brahman, who 
has many wives, and ^dsits the mother of his daughter 
after long intervals of absence, during which she continues 
under the guardiansliip of her mother, is not such a natm'al 
guardian of that daughter as her mother." Tliis ruling 
is certainly not favom-able to the prospects of 'kulinism, 
* and is perhaps not in accordance Avith the strict letter of 
the Hindu law ; but it undoubtedly accords with the spirit 
of that law. 

A guardian may delegate his authority to another, and 
the delegated guardian wifi. haAm the right to dispose of 
the ward in marriage. Such delegation may be presumed 
from the conduct of the parties.® 

Wliere there is no one authorized to giAm a girl in mar- 
riage, or where her guardians neglect to do so, she is 
aUoAved to choose her oAvn husband ; but in the latter case, 
she must Avait for tlmee yeaxs after attaining the maniageT 

’ The King’ v. Kistnama Kaiok, 2 Strange’s Notes of Cases, 89 ; 1 Nor- 
ton’s Leading Cases on Hindu Law, 1. 

- jModhoosoodnn Mookerjee t. Jadub Chnnder Banerjee. 3 "W. R., 194. 

^ Golamee Gopee Chose i\ Jr^gessw Ghosc, 3 W. R., 193. • 
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able age, that is the eighth j’^ear.^ Spealdng of this lattei' {Lec torc 
case, Strange observes ; “ Though the law be so, it may be a 
question whether, according to modem practice, the riglit 
do not, in this case, continue to attach to the substitutes 
for the father instead of vesting in the girl/’s 

Though the consent of the giiardian is declared necessaiy 
•with a view to seciu’c a proper man-iage, it has been held 
that the absence of such consent “would not invalidate 
a marriage otherwise legally contracted and peifonncd rvith 
all the necessary ceremonies.”® 

Tliis mlc, however, seems to be too broad in its terms, 
and to require sonre qualification. ISTo doirbt, it does not 
protect forced or fraudulent marriages, for they are not 
marriages legally contracted ; but force and fraird ai-e not 
the only groimds of ohicction. Apart from tliese, it is easy 
to conceive a case where a neighbour, or a distant relative, 
may, through mere recldessness, unite an infant girl in 
matrimony ivithout the consent of her guardian, who may 
Ire her father ; and in such cases it would be gross injustice 
not orrlj’- to the father, but also to the girl, to allow the 
•union to last, when the father miglrt have secured an 
incomparably better match for his daughter. With every 
regard for the indissoluble character of mariiage, it would 
be more correct therefore to say that though the want of 
the guardian’s consent would not necessaiily invalidate 
a marriage otherwise legally valid, the guardian may, 
for any sufiicient reason aflecting the propriety of such 
man-iage, obtain a declaration that it is void. This view 
of the law is to some extent supported by the decision of 

* Coleb. Dig.. Bk. IT, 18 ; Manu, IX, 88, DO, 91. 

" 1 vStrange, 36. 

® Modhoosoodun Mookerjee v. Jadub Chunder Bancrjee, 3 W. R,, 

191 ; see also Steele, p. 30. 
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Lecture II. the High Court in the case of Anjoria Bossee v. Proladh 
Glmnicler Ghose^ in which it has been held that the Coui-ts 
liave jurisdiction to declare a marriage void, if procured 
by fraud or foi’ce, and celebrated without the consent of 
the necessary parties. And the rule of the Hindu law 
is clear on the point. It is the gift of the bride (by 
which must be rmderstood a gift with the consent of the 
legal guardian, express or implied), and not the mere 
ceremony of marriage, that forms the basis of the rights of 
the husband over the wife. For Manu declares, — “ The re- 
citation of hoi}'' texts, and the sacrifice ordained by the lord 
of creatm'es, are used in maniages for the sake of procur- 
ing good fortune to brides, but the first gift (of the bride) 
is the primary cause of marital dominion.”- 
BetrotLed girl. Regai’ding ^he fitness of girls akeady beti’othed to others 
to be taken in mai’riage, there is some difierence of opinion.^ 
Betrothment, however, is only a promise to give in mar- 
riage, and, as 'will be shown to you in the next Lecture, 
it is not irrevocable. It is allowed by Tajnavalkya^ to. be 
broken if a worthier bridegroom is found; and so it 
has been held that specific performance of such a promise is 
not enforceable by a. suit.' A girl betrothed to one person 
is not, therefore, unfit to be taken in mandage by anothei",'’ 
though some degi-ee of blame is generally attached to such 
marriage. 


" 14W. E.,403. 

- Y, 152 ; I have here departed a little from Sir W. Jones's transla- 
tion, as there seems to be a slight inaccuracy in it. 

^ See Shama Charan's Yyavastha Darpana, pp. 646, 646. 

■' 1, 66. See Mitalishara, Ch. II, Sec. XI, 27. 

® Umedldka v. Xagindas Narotamdas, 7 Bom. 0. 0, J., 122 : see 
also In the matter of Gunput Narain Singh, I. L. E., 1 Calc., 74. 

® See the opinion of the Pandit in Lathi Priya v. Bhairab Chandra 
Chandhnri. 6 Scl. Ecp., 374. 
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A ^Yoman^■^vl^ose husband is living is absolutely prohibit- Lecture ll, 
eel to be married again. Hindu law does not permit poly- 
anchy, and the practice exists only as a custom amongst 
particular tribes in certain localities. The only instance 
of polyandry among the Hindus is that of the mythical 
Draupadi ; but it has been the cause of much discussion in 
the Mahabharat/ and is regarded as an exceptional case. 

Not onl}^ is it proliibited in the institutes of the sages," but 
there is direct authority in the Vedas against such practice.® 

The marriage of a woman whose husband is living is not 
only illegal, but is an offence punishable under section 494 
of the Indian Penal Code. 

'The marriage of widows, though permitted by Parasara"* Widows, 
and Narada,^ has never been the practice among Hindus. 

It is reprobated by Manu, who says, — “A widow who, 
fi’om a wish to bear children, slights her deceased husband 
by marrying again, brings disgrace - on herself here below, 
and shall be excluded from the seat of her lord ® and it 
is prohibited for the Kali or the present age in the Pura- 
nas and other .sacred writings.'' Accordingly it has always 
been held to be prohibited by the Hindu law.® This rule 
of Hindu law has, however, been abrogated by Act XV of 
1856 ; and a Hindu widow is now eligible for marriage 
under the provisions of that Act. 

Manu directs every twice-born man to avoid marrying 
a girl belonging to any of the ten following famihes, 

^ Acliparva, Gh. XVI, 9, 22 — 27. 

^ See Mann, VIII, 22G ; IX, 46, 47, 71. 

^ Aifcareya Bralimana, quoted in Vidyasajfar’Sj second Tract on VaLn' 
vibalia, p. lOG ; Taittiriya Sanhita, quoted in iSiV, p. 199. 

'■ Parasara, Oh. IV, quoted in Vidyasagar’s Man-iage of Hindu Widows, 

p;7. 

^ XII, 97. 6 V, 161. 

’ See General Note to Manu, I, V, & VI, 

® 1 Strange, 37,241. 
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Lecture II. namely : — “ The family which has omitted presgrihed acts of 
religion ; that which has produced no male children ; that 
in wliich the Veda has not been read ; that which has thick 
hair on the body ; and those winch have been subject to 
hsemorrhoids, to phthisis, to dyspepsia, to epilepsy, to 
leprosy, and to elephantiasis;”^ and also a girl that is 
immoderativety tallcative or sicldy, or has visible defects, 
such as too much hair on the skin ; as well as one with the 
name of a constellation or of a river or other name raising 
an image of terror ; and likewise one who has no brother, 
or whose father is not well Icnown.® Now these rules are 
evidently not meant to imply any legal prohibition. If 
it were so, half the female population of India would be 
excluded from matrimony. But we are not left to decide 
for ourselves whether these rules are imperative or merely 
direetoiy. The inconvenience of observing them as im- 
perative prohibitions must have been perceived long before 
our time. They were originally meant to be mere rules 
of caution and advice, and found a place in the Institutes 
as it is a mixed treatise on law, ritual and hygiene ; and 
so long as their real nature was known from tradition, 
they exacted their due share of obedience and caused no 
difficulty; and when time had raised their sanctity, and 
it became necessary to invent reasons for excusing their 
non-observance, reasons were readily found. Thus, KuUuka 
Bhatta, in his commentary on these texts, remarks that they 
are proliibitions the violation of which would be improper, 
but would not invalidate the wifehood of the girls therein 
enumerated ; and his I’eason seems to be this, that wifehood or 
the matrimonial relation being a spiritual or abstract entity, 
cannot be affected by the violation of a rule having for its 


* III, G, 7. 


^ III, 8. 9,11. 
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I'eaaon the existence of defects that are perceptible b}'’ the Lectotie II, 
senses ; and Raghunandan in his TJdvahatattwa' adopts 
the same \dew. 

The foregoing rules, therefore, are of no value to the 
practical laivjmr. For the scholar, they may possess some 
interest, as being evidence of the wisdom of the Hindus.® 

But to the student of Hindu law they a^p of the liighest 
value, as they serve to illustrate the nature of that law, 
and the maimer of its elaboration by commentators in 
their attempt to reconcil(L,praetice with precept. 

A girl whose elder sister i-eraains unmarried is declared One whofo 

... . eWer sister 

not eligible for marriage.’* This ride is not peeidiar to is unmarried, 
the Hindu law, but is to be found in other archaic systems 
such as the Jewish.'* Agirlman-ied contrary to this ride 
is called ap'o didimii, and her elder sister didhisiv. This 
ride is analogous to the corressponding mle in the case 
of males, and the remarks made there woidd apply’ here, 
mutatis r/vutaoidis, vdth tins difference, that considering the 
express declaration of commentators on the subject, it is 
doiibtfid whether the molation of the rule in this case would 
not invalidate the marriage. In practice, however, such 
marriages are of extremely rare occurrence. 

' Wc have been liitherto considering that jiart of our ques- 
tion which refers to the absolute unfitness of girls to be 
taken in mamage. We now come to the other part of it, 
which refers to relative disqualifications, — that is, disquali- 
fications which render a girl unfit to be taken in marriage 
by some particular person or class of persons only. 

^ Institutes of Eaghunanclau, Vol. II, pp. 82, 83. 

“It may not be without interest to the curious to compare Manu’s rules 
relating- to hairiness of the sldn with the remarks of Dar-win in his 
De.scent of Man, pp. GOO, GOl. 

^ IJclvahatattwa, Inst., Vol. II, p. C8j Vyavastha Darpana, GG9, 070. 

■* Genesis, XXIX, 20. . 

H 
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P^UITIES TO JLVElllAGE. 


Lecturb II. A woman belonging to the same gotm, or iwimitive stoclc, 
is pi’ohibited to be taken in maniage by a man of any of 
the three twice-born clas.ses/ 

Wom.nn of I he To Understand this rule properly, you must know what 

same goira. . , 

goira is. It comes from go (a cow), and meant onginaUy an 
enclo.siU’e for kine. -Max Muller points out the connection 
between its etjpnological and secondary meanings thus: 

“ In ancient times, when most Avai-s were carried on, not to 
maintain the balance of power of Asia or Europe, but to - 
take possession of good pasture, or to appropriate large 
herds of cattle, the hui'dles grcAV naturally into the walls 
of fortresses, the hedges became strongholds,- Anglo-Saxon 
tun, a close (German Zemn) became a to^vn ; and those who 
lived behind the same walls were called a gotra, a family, 
a tribe, a race.”- Gotra, as used in the above rule, means a 
family descended from one of the several patriarchs, who 
are, according to some, twenty-four, and according to others, 
forty-two in number ; ^ so that, taldng the higher estimate, 
there are forty-two gotras in aU. Now, since a woman by 
her mairiage passes from her father’s gotra to that of her 
husband, therefore, in order that two persons may be’ of the 
same gotra, each of them must be descended from the com- 
mon patriarch through an uninternipted line of males. As 
these patriarch.s, or founders of gotras, were Brahmans, the 
Kshatriyas and Vaisyas (except, perhaps, those who are de- 
scended from Brahman fathers and mothers of their own 
classes, and who are held bj'- some to belong to the same 
classes respectively as their mothers®), can have no gotra of 

‘ Mauu, III, 5. One is also prohibited to marry a girl of a gotra having 
the same 2?7-afaras, or principal sages, as his own; see ITdvahatattwa. 

“ Chips from a German Worhshop, Vol. II, p. 28. 

“ Sabdakalpadrnma, art. Gotra. 

Udvahatattwa, Inst., Vol. II, 72. 

® Dattaka Mimansa, Sec. II, 81 ; but see Mann, X, 6 — 10. 


( 
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tliBir own. But they having adopted the gotnis of the spiri- Lecture II. 
tual guides or family priests of their remote progenitors,’’ 

Manu applies the foregoing rule to all the three twdce- 
born classes alike. 

The case of the Sudi-as, however, is different. In early 
days, wdiem it was thought improper to officiate at the reli- 
gious ceremonies of the Sudras,* the Sudras cordd have had 
no family priests, and consequently, thej^ did not belong to 
any goto'ci. And though in course of time Brahmans have 
been induced to become family priests of that class, and the 
Sudi’as have in some places, as in Bengal, got themselves affil- 
iated to different gotras, yet that is not considered suffi- 
cient to make the above prohibition applicable to them.’ 

The above rale is imperative in its nature, and a 
maiTiage celebrated in violation of it is null and void * 

“ He who inadvertently mariies a girl sprung from the same 
original stock with himself, must suppoi’t her as a mother.” 

So says Bandliayana.^ And in the Udvahatattw^a, several 
other texts are quoted to the same effect. 

The reason for the prohibition of man-iage in the same 
primitive stock has been the subject of much speculation 
and controversy. K’Lennan® traces the origin of the rale 
to the primeval practice of marriage by capture, which he 
thinks led to exogamy, or man-iage out of the tribe, as the 
only allowable form of marriage. Other ■writers who have 
exa m ined the subject do not agree with him. But it would 


be out of place here to enlarge up'on -tliis subject. 

Girls related to a man within cei-tain degrees of relation- Girls related 

— ■within the 


^ Dattaka Mimansa, Sec. II, 76. ® Manu, IV, 80. • 

® See TJdvaliatatWa, Eagliunandan’s Institutes, Vol. II, 62 ; Coleb. Dig., 
Bk. V, .840, commentarj'. 


prohibited de- 
grees. 


* Steele, p. 166. , ® Coleb. Dig.. Bk. V. 340. 


® Primitive Blarriage. pp, 8i — 86. 
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PAHTIES TO JLmniAGE. 


Lecture II. ship, commonly called the prohibited degi’ccs, arc not to he 
taken in mariiagc by him. 

Marriage between near blood i-elation.s is so nnivei-sally 
repugnant to our feelings, that eveiy .sy.stem of law has its 
nde of prohibited degrees. The prohibition is also extended 
by analogy more or le.ss to relations by affinity, fosterage, 
and adoption. I shall fii-st of all give you the rules regard- 
ing prohibited degrees in the Hindu law, and then compare 
them with those of other S3fstems. 

These rules arc diiefl}'’ based upon the following texts : — 

I. “ )She who is not descended from his paternal or maternal 
ancestors within the sixth degree (saiyi'iulu), and who is not 
Icnown by his family name to be of the same primiti^'c 
stock -with his father or mother, is eligible by a tvace-boin 
man for mrptials and holy union.” — Mann, III, 5. 

Sapinda is the word in the original wliich lias been ren- 
dered as ‘ descended from oMccdors vjithin i/ic sixth dfrjrce ' — 
that is, from persons in the ascending line within the seventh 
degree from the intending husband. This rendering is in 
accordance with the text of !Manu (V, 60), which says that 
the sapindetj relationship ceases with the seventh pei’son. 

II. “ Having finished his studentship, let a man espouse a 
girl endowed •with good qualities, one who was never 
married before, who is possessed of beauty, is not a sapinda, 
and is younger in age. ” — Yajnavalltya, I, 52. 

As it is of importance that jmu slioidd cleail^y understand 
the import of the word scqyinda, I shall here subjoin the 
very full explarration of it given by Vijrraneswar in his 
commentary on the above text: ^ 

“ (He should marry a girl) who is non-Sapinda (with 
himself). She is called his Sapiirda who has (particles of) 


' MitaksLara (Sans.) Acliaradbj nya, leaf G ct ic/i. 
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tlie body (of some ancestor, &;c.() in common (witli bim). 
Non-Sapinda means not ids Sapinda. Sucb a one (lie 
should many). Sapinda-relationship arises between two 
people through their being connected by particles of one 
body. Thus, the son stands in Sapinda-relationship to his 
father, because of particles of his father’s body having en- 
tered (liis). In like (manner stands the grandson in Sa- 
pinda-relationship) to his paternal grandfather and the 
rest, because tlmough his father, particles of his (grand- 
father’s) bodj’- have entered into (liis own). Just so is 
(the son a Sapinda-relation) of his mother, because parti- 
cles of his mother’s body have entered (into his). Like- 
■wise (the grandson stands in Sapinda-relationship) to his 
maternal gi'andfather and the rest tlnough his mother. 
So also (is the nephew) a Sapinda-relation of liis maternal 
aunts and uncles, and the rest, because particles of the 
same body (the paternal grandfather) have entered into 
(his and theirs) ; lilrewdse (does he stand in Sapinda-relation- 
sliip) with paternal imcles and aunts, and the rest. So also 
the wife and the husband (are Sapinda-relations to each 
other), because they together beget one body (the son). 
In like manner, brothers’ wives also are (Sajiinda-relations 
to each other), because they produce one bodj'' (the son), 
with those (severally) who have sprung from one body 
(i. e., because they bring foiih sons by their union with the 
offspring of one person, and thus their husbands’ father is 
the common bond wliich connects them). Therefore, one 
ought to know that, wherever the word Sapinda is used, 
there exists (between the persons to whom it is applied), 
a connection with one bodyj .either immediately or by 
descent,” 


Lecture II. 
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“ In tlie explanation of the -word ‘asapindam’ (non-Sa- 
pinda, verse 52), it has heen said that Sapinda-relation 
arises from the circximstanee that particles of one hod}'- 
have entered into (the bodies- of the persons thus related), 
either immediately or through (transmission by) descent. 
But inasmuch as (this definition) -would be too -wide, since 
such a relationship exists in the eternal circle of births, in 
some manner or other, bet-ween all men, therefore, the 
author (Yajnavalkya) says, v. 53 : — ‘ After the fifth an- 
cestor on the mother’s, and after the seventh on the father’s 
side.’ On the mother’s side, in the mother’s line, after the 
fifth ; on the father’s side, in the father’s line, after the 
seventh (ancestor), the Sapinda-relationsliip ceases ; these 
latter two words must be understood ; and, therefore, the 
word Sapinda, which on account of its (etymological) 
import ‘ (connected by ha-ving in common) particles (of one 
body) ’ would apply to aU men, is restricted in its .significa- 
tion, just as the word pankaja (which etymologically means 
‘ gro-wing in the mud,^and therefore, would apply to all' 
plants gTO-wing in the mud, designates the lotus only), and 
the like ; and thus the six ascendants beginning -with the 
father, and the six descendants beginning -with the son, and 
one’s self (counted) as the seventh (in each case), are Sa- 
pinda-relations. In case of a di-vision of the line also, one 
ought to count up to the seventh (ancestor), including him 
-with whom the di-vision of the line begins (e. g., two col- 
laterals A and B are Sapindas, if the common ancestor is 
not further removed from either of them; than six degrees), 
and thus must the counting of the (Sapinda-relationsliip) 
be made in every case.” ^ , 

' The above translation is taken from West and Biihler’s Digest, Part I, 
pp. 111—143, 
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I ORglit to add here that the word aapinda has, in other Lecture 
places, a meaning different from what is given above. Thus 
in the chapter on inheritance in the Code of j^^anu (IX, 

186, 187) a sapinclcL means one who is related within the 

% 

t hir d degree : the sapinda relation being there based not on 
connection through one common bod}^, but. on connection 
tlirough common oblation.^ 

III. “ One must not marry a girl of the same gotra or 
pravaras, or as far as the fifth in degree from the mother 
and seventh from the father.” — ^Vislmu Sutra, cited in the 
-Udvahatattwa. 

IV. “ Girls descended from the father’s or mother’s 
'bandhus are not to be taken in marriage as far as the seventh 
and fifth respectively, as well as those of the same gotra 
or of equal pravaras.” — ^Narada, cited ia the Udvaha- 
tattwa. 

The word handlm, which occurs in the above text, has 
been 'defined in a text quoted anonymously in the 
Udvahatattwa, wliich rims thus : — 

“ The sons of his father’s paternal aunt, the sons of his 
father’s maternal aimt, and the sons of liis father’s mater- 
nal uncle, must be considered his father’s bandhus. The 
sons of his mother’s maternal aunt, the sons of his mother’s 
paternal aunt, and the sons of liis mother’s maternal uncle, 
must be reckoned his mother’s bandhus!' ° 

From these texts and a few others, commentators have 
deduced the following rules : — 

Rtde I. — (a .) — The female descendants as far as the 
seventh degree, from the father and liis sis ancestors, 
namely, the paternal grandfather, &c., 

' See Dattaka Chandrika, Sec. IV, 7 — 9 ; Datfcaka Mimansa, Sec. VI, 32. 

® See Mitakshara, Ch. II, Sec. VI, 1. • ' 
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LcoTuitr:!!. The female descendantsas far as the seventh de- 

oree. from tlie father’s hcmdlijits and their six ancestors, 
through .whom those females aije related, 

('c.J— The female descendants as far as the fifth degree, 
from the maternal gi-andfather and Ws four ancestors, 
namelj’-, the maternal great gi-andfather, &c., and 

(d.J — The female descendants as far as the fifth degree, 
from the mother’s handhis and their four ancestors, through 
whom those females are related, 
are not to be taken in marriage ‘ 

Ride II. — A stejjmother’s brother’s daughter and his 
daughter’s daughter are not to be taken m marriago.- 
Clauscs (a) and (c) in Rule I are clear enough ; hut 
clauses and (d) may require a word of explanation. 
Take clause Then, as defined above, the father’s ma- 
ternal aunt’s son is one of the father’s handhus ; and the 
rule excludes his female descendants \vithin the seventh 
degi'oe. It also excludes the female descendants (witliin 
the same degree) of each of liis six ancestors in a ceifain 
line, — ^namel}’’, that in which those female descendants are 
connected by blood with the intending husband. This 
line must, therefore, be the handhu’s maternal line, for his 
paternal line is not connected by blood rvith the bride- 
groom ; and the six ancestors in question would bo the 
•f hcmdhiCs mother, his maternal grandlathcr, maternal great 
grandfather, &c., and not the handhiCs mother, his mother’s 
mother, &c. ; for though these females are connected by 
blood with the bridegroom, a line of female ancestors is not 
regarded as a line in the BQndu law. The same is to be 


' Udvaliatntfcwa. Eag-Iiunandan’s Institutes, Vol. 11, p. C6. 
- Hid, p. OG. 
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understood in the case of any other handhu, whether of Lectuiie ll, 
the father or of the mother. 

Clauses (h) and (d) may he illustrated by the follo'v\’ing 
diagram, — ^where A is the bridegroom ; M and F with the 
several suffixes denote males and females respectively, 
and being the father and the mother of A; and Bg, B,, 

denote the three handhus of the father, and B', B", B'", 
the three handhus of the mother. The girls projiiibited 
under clauses (h) and (d) would be the female descendants 
(within the seventh degree) of B^, Bn, B3, and of each 
of their six ancestors that are represented in the scheme ; 
and the female descendants (^vithin the fifth degree) of 
B', B", B'", and of each of their four ancestors tliat are 
represented there. 
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It will be seen from the above, that in Eule I, the ex- 
clusion of collateral relations from eligibility for mairiage 
is carried rather too far, and intermarriage is prohibited 
between relations who may be practically regarded as 
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Lkcture II. strangers. Consequently, that rule has been qualified hy 
the follo^ving exceptions : — 

Exception I. — A girl who is removed hy three goiras 
from the bridegroom is not unmarriageablc, though related 
within the seven or five degi’ees as above dcsciibed.^ 

The three gotras in the case of the descendants of a 
bandhu arc ahva3^s to be coimted from his (hancVmJs) own 
gotra. So also, in the case of the descendants of the ancestors 
of a bandhu, who is the father’s or the mother’s maternal 
uncle’s son, the}’’ are to be coimted from the handle’s ovm 
gotra. But in the case of the descendants of the ancestors 
of each of the other handhus, the three goiras are to be 
counted from his (bandhu's) maternal grandfather’s gotra. 

Tliis exception is based upon a text of Brihat Manu, and 
another of the Matsya Purana, cited in the TJdvahatattwaf 
To understand it, you must bear in mind that mar- 
riage elfects change of gotra in a female by transferring 
her from her father’s gotra to that of her husband. The 
exception may be illustrated by the following examj)le : — 
Suppose the paternal great grandfather of the bridegroom 
to be of the Sandilya gotra ; his daughter (by transfer by 
marriage) to be of the Kasyajpa gotra ; her daughter, of the 
Vatsya gotra ; and this daughter’s daughter to be of the Bha- 
radivaja gotra : the maiden daughter of this last, being of 
the Bharadwaja gotra, and being beyond three gotras, viz, 
the Sandilya, Kasyapa, and Vatsya, is eligible for marriage, 
though "within the prohibited degrees in Rule I (a). 

Exception II. — ^Wlien a fit match is not otherwise pro- 
curable, the Kshatriyas in aU the forms of mariiage, and the 
other classes in the Asura and other inferior forms of mar- 
riage, may marry within the above degrees, pro%’ided that 

} — — — ^ 

J Raghunandana’s Inst., Vol. II, p 04. Ihid, 

d-olVj 
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tliey Jo notanarry witliin tlie fiftli degi'ee on the fatlier’s LecttjeeII. 
side, and the third degree on the mother’s. 

This exception is based on the authoritj’’ of Sidpani, but 
Eaghunandana differs from him. It is, liowever, supported 
by a text of Paithinasi and another of Sakatayana, and is 
generally considered to be a valid exception.' 

Besides these two, various other exceptions have been in- 
troduced, and they are all regarded as valid if sanctioned 
by custom, according to the doctrine of the Gliaturvingsati, 
or the twenty-four sages.* Thus, in the South of India, 
intermarriage with the daughter of a m'aternal imcle is not 
only allowed, but is considered desirable.^ 

In the case of a person whose filial relation has been chang- 
ed bj’' adoption, as well as in the case of his descendants, 
while the above rules about prohibited degrees continue in 
.full force with reference to their I'elations by consanguinity, 
the same rules apply with regard to relations in the families 
of the adoptive, parents in the same way as if the adopted 
son were their legitimate son.^ There may, however, be 
some difficulty in fixing the maternal hne b}’- adoption. 

If the adopting father has only one- wife, she is considered 
the adoptive mother; if be has more wives tliam one, 
but joins with one of them only in the ceremony of 
adoption, or if only one of them takes the child with 
his permission, then, too, she is considered as the mother 
by adoption. But where the adopter has several wives, 
and does not join with- any one of them- in the act 


Shama Charan’s Vyavastha Darpana, pp. 663< 604. 

Il/ul, p. 064. . ® 2 Strange’s Hindu Law, p. 166,. 

■* Datlata Chandrika, Sec. TV, 7 — 9, 
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Prohibited de- 
grees in differ- 
ent sj'st eras 
compared. 


of adoption, it is not settled which of them is to be- 
come the adoptive mother, though some maintain that 
they all equally become his mothers, and that, conse- 
quently, he must have as many matenial lines as thei-e are 
mothers.^ 

The rules as to prohibited degrees, subject of course to 
the exceptions noticed above, are absolutely imperative in 
their nature, and would nullify any marriage contracted in 
contravention of them.- 

The prohibited degrees in the case of collaterals extend 
much further in the above rules than they do in other 
systems, such as the Jewish, » the Eoman,'* the English,^ the 
French,® and the Mahomedan.'^ In none of these does the 
prohibition of maniage between collaterals extend further 
than to man-iages between brother and sister, uncle and 
ruece, aunt and nephew, and gi’eat-aunt and grand-nephew. 

In the dii’ect line, maniage is prohibited between ascend- 
ants and descendants, in all these systems. This prohibi- 
tion, as you have seen, is not to be foimd in so many words 
in the Hindu law. But the above rules of Hindu law 
embody such prohibitions to an extent which is sufficient 
for all practical purposes. For one of the rules given 
above prohibits marriage with any female descendant with- 
in the seventh degree from the father ; and this must be 


' Colebrooke’s Digest, Bk. V, 273, commentary, Vol. II, p. 394 (Madras 
edition) ; Shama Cliaran’s' Vj'avastka Darpana, p. 890; see also Dat- 
taka Mimansa, Sec, VI, 60 — 63. 

* Udvaliatattwa, Institutes of Eagliunandana, Vol. II, p. 82 ; Kulluka 
Bhatta’s commentary on Mann, Ch. Ill, 6 and 11. 

3 Leviticus, XVIII and XX. < Inst. Lib, I, Tit. X, 2—6. 

Stephen’s Commentaries, Bk. Ill, Ch, II. 

* Code Napoleon, arts. 102, 163, 7 Hedaya, Bk. II, Oh. I. 
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practically a sufficient prohibition in all cases as regards Lectuee ll. 
females in the descending line. As for females in the 
ascending hne, ■widow marriage being prohibited, no further 
prohibition was necessary. And though -widow mamage 
has been now legalized, the prohibition of marriage -with 
actpindas would be practically sufficient for such cases. 

The prohibition by reason of affinity, which exists in 
other systems, has no place in Hindu law. But the prohi- 
bition of marriage -with sapinclas to some extent supplies 
its place, and so did the prohibition of widow marriage. 

The Hindu law, however, does not prohibit marriage with 
the "Wife’s sister, or even with her niece, or her aunt. The 
prohibition on the ground of adoption resembles, to some 
extent, the corresponding provision in the Roman law,^ 
and the prohibition by reason of fosterage in the Maho- 
medan law.° 

The reason why maniage between cousins-german, 
though allowed in so many other systems, is so repugnant 
to the feelings of a Bengali, is to be found in the peculiar 
mode of naming those relations in our language. That^ 
mode is what is termed the classificatory mode, as distin- 
guished from another mode, which is called the descidptive 
mode, and which obtains in most other civilized countries.® 

According to the former system of nomcnclatm’e as it 

exists in our language, relations are classified into groups of 

•» 

equal degrees in the ascending and descending lines, and 
general names are givin to ^these groups. Thus, all male 
relations in the same degree -with a man himself are con- 


Inst., lab. I, Tit. X, 1—5. * Hcdaya, Bk. II. Oh. I. 

^ See Lubbock’s Origin of Civilisation, p. 163 et scq. 
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LECTtJEE II. sidered as belonging to the brother’s class, and are styled 
brothers (being called brothers through the uncle or 
the aunt, or other relation as the case may be) ; and all 
female relations in the same degree arc styled sisters. And 
hence marriage between cousins-german sounds in a Ben- 
gali’s ear as repugnant as that between brother and sister. 
This will not, however*, account for the extensive rule of 
prohibited degrees in the collateral line, for the nomencla- 
ture of relations in the Sanskrit is not one in the classifica- 
tory mode. To find out the true reason for the rule in' 
Hindu law, let us first of all ascertain the reason for the 
rule of pi-ohibited degrees in general. 

It is thought by some that the rule is based upon physical 
grounds, and that it is meant to prevent that physical 
degeneracy of the race which marriages between near” 
relations would lead to.^ That may bo true. But there is 
a still stronger reason for the rule : it is intended to prevent 
moral degeneracy and consequent social evils which would 
otherwise result. These have been so forcibly pointed out 
by Bentham,^ that I feel tempted to quote his words : " If 
there were not an insurmountable barrier between near 
relatives called to live together in the gi*eatest intimacy, 
tlois contact, continual opportunities, friendship itself, and 
its innocent caresses, might kindle fatal passions. The 
family — that retreat where repose ought to be found in the 
bosom of order, and where the movements of the soul, 
• agitated by the scenes of the world, ought to gi’ow calm — 
would itself become a prey to all the inquietudes of rivalry’-, 
and to all the furies of passion. Suspicions would banish 


‘ Principles of the Civil Code, Part III, Ch. Y, Sec. I. 
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■confidence — the tenderest s|pitiments of the heart would he 
quenched — eternal enmities or vengeance, of which the 
bare idea is fearful, would take their place. The belief in 
the chastity of yotmg guds, that powerful attraction to 
marriage, would have no foundation to rest upon ; and the 
most dangerous snares would be spread for youth in the 
very asylum where it could least escape them.” Now you 
will at once see the bearing of these remarks upon the state 
of Hindu society at the time when the rules in question were 
framed. The Hindus in those days lived in joint families 
and under the same roof for generations together ; and 
their remote collaterals (of com-se, on the paternal side only) 
were brought into contact in the same way as brothers and 
sisters in modem society. The prohibition of mamage 
between remote collaterals was not, therefore, as unneces- 
sary as it may now seem to be. The rule when once estab- 
lished for the paternal side, was extended to the maternal 
side by analogy. 

A man is prohibited to marry the daughter of his spirit- 
ual preceptor or pupil in the Yedas. A text of the Mat- 
sya Sukta, cited in the IJdvahatattwa, says : " The marriage 
■with a girl of equal pravaras, or with a daughter of a pupil, 
or of the gicru who instructs in the Yedas, is prohibited.” 
A Hindu’s repugnance towards such mandage is strikingly 
illustrated by the story of Devajani in the Adiparva of the 
Jdahabhai’ata. The reason for this rule is to be found in the 
nature of the relation between pupil and preceptor in the 
early days of Hinduism. In those days, the student of the 
Yedas had to live for a series of years in the house of the 
preceptor ; and to prevent all chance of illicit intimacy with 
the preceptor’s daughters, connection "with them was de- 


LrCTUHE II. 
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Lectuee II. dared incestuous. The AcJu^ya (teacher), moreover, was 
regarded in the same light as a father.^ But Vaidik edu- 
cation has become nominal now, and is completed by the 
student learning to repeat the Gayatri ; and though at the 
Upanayana, an Aeharya is appointed for the neophyte 
for form’s sake, one seldom remembers afterwards who his 
Aeharya was. As the place of the Vaidik preceptor is now 
in most cases supplied by the Guru, who imparts the 
mystic Tantnc mantra, some think that, by parity of rea,- 
son, the above prohibition ought to extend to the case of 
the Tantric Guru, as well.’* But, considering all the cir- 
cumstances, it is very doubtful whether at the present day 
a Court of Justice would in any case consider the rule as 
an5dhiDg more than a mere moral injunction. 

Girl bearing A man is Ukewise prohibited to marry a girl who bears . 

name!”*^ * the same name as his mother. This ride is so imperative 
that if one inadvertently mames in violation of it, he is re- 
quii’ed to forsake the wife entirely and to perform penance. 
Consideiing, however, the fact that if the objection on the 
score of name is discovered after betrothal, Hindu law 
allows the marriage to take place on the birde’s name being 
changed,” it is doubtful whether, after marriage has taken 
place, a Court of Justice would regard this rule as more 
imperative than most other rules of the same class. 

Girl older in Tajnavalkya* directs that a man should marry a dam- 
sel younger than himself. The exercise of marital author- 
ity, and the implicit obedience that is held to be due to 
it, appear to a Hindu so incompatible with seniority in 


’ Manu, II, 171. 

' See Shama Charan’s Vyavastha Darpana, p. 666. note. 

® Udvahatattwa. * I 62 
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the wife, that in practice this rnle is never departed from Lectuhe II. 
and the early age at which Hindu females are required to 
he married, renders the occasions for such deviation 
extremely rare. But the rule seems to he only directory in 
its nature, and it can hardly he expected that its violation 
would nullify a marriage akeady 'celebrated. 

A ffirl helongiug to a different caste is prohibited to he Girl belonging 

^ ^ ° . to a different 

taken in marriage in the present (Kali) age. Formerly, in- caste, 
termarriage between persons of different castes, though not 
approved, was permitted accordiag to the following text of 
Mann ; ® — 

“ For the first marriage of the twice-born classes, a wo- 
man of the same class is recommended ; but for such as 
are impelled by inclination to marry again, women in the 
direct order of the classes are to be prefeixed.” 

“ A Sudi’a woman only must be the wife of a Sudra ; she 

Ij 

and a Vaisya, of a Vaisya ; they two and a Kshatriya, of a 
Kshatifya ; those three and a Brahmani, of a Brahman.” 

But though a woman of any caste was allowed to be 
married to -a man of a higher caste, her maiaiage with one 
of a lower class was greatly discountenanced, and the 
chUdi’en of such maniage were called low-born.® 

Upon the authorify of certain texts of the Puranas, inter- 
marriage between different castes is now absolutely pro- 
hibited,^ and the practical question now m such cases is, 
what constitutes a difference of caste sufficient to prevent 
intermarriage. 

Caste, in the days of the Vedas, was an ethnological dis- 
tinction. There were then two great castes, the Aiyas, or the 

* See Steele. 161, = lY, 12 and 13. » Manu, X, 41.’ 

^ See TJdvaliatatt-wa, Instibutee of Raghunandan, Vol. II. p. 62 ; Steele 
p. 26 ; 1 Strange. 40 ; General Note to Manu. 

K 
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Lectuke II. fair-complexioned new settlers^ and the Dasyus, sometimes 
called the Sndras, or the dark-complexioned aborigines. Var- 
na, literally colour, was then a strictly appropriate word for 
caste. Gradually, as the Aayas, according to their occupa- 
tions, divided themselves into the three classes of priests, 
warriors, and traders or agriculturists, there arose the four- 
fold division into Brahmans, Kshatriyas, Vaisyas, and 
Sudi'as.^ By intermarriage among these castes, which was 
then allowable, there arose a number of mixed classes, 
which have been treated of in the tenth chapter of Manu ; 
and further, by a division of the Sudras according to their 
occupations, there arose a number of sub-castes, such as the 
Karmakars (blacksmiths), the Tantis (weavers), the Kumars 
(potters), &e. Whether some of the castes, such as the. 
Kaj^asthas and others, are really Sudras or not, whether 
tlie Vaidyas aj’e a mixed class or are genuine Yaisyas, and 
whether the Kshatriya class still exists,® are questions which 
are sometimes keenly contested at the present day. 

Such being the nature and origin of caste, it has been 
sometimes held that the prohibition of intermaniage applies 
only with reference to the fom' primary castes, and is inap- 
plicable to the sub-divisions of the Sudra caste. Thus, in the 
case of Fandaiya Telaver v. Puli Telaver^ Sir Colley Scot- 
land, C. J ., observed ; “ It is not, however, to be understood 
that supposing the late zemindar and the second plaintiff had 
been of different castes, the marriage would in my opinion 
have been invalid. The general law applicable to all the 


* See Max Muller’s Cbips from a German Workshop, Vol. II, p. 323 
et seq. 

® Regarding the existence of the true Kshatriya caste at the present 
day, see Chuoturya Run Murdun Syn v. Sahnb Purluhad Syn, 7 Moo. 
I. A., IS ; 4 W. E., P. C., 132. » 1 Mad., 478. 
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classes or tribes does not seem opposed to mariiage between 
individuals of different sects or divisions of the same class 
or tribe, and even as regards the marriage between individ- 
uals of a different class or tribe, the law appears to be no 
more than directory. Although it recommends and incul- 
cates a man'iage with a woman of equal class as a preTerable 
description, yet the marriage of a man with a woman of a 
lower class or tribe than himself, appears not to be an invalid 
maniage, rendeiing the issue illegitimate. 3Ianu, Ch. Ill, 
cl. 12 et seq.; MitaJcshara, Ch. I, Sec. 11, cl. 2, and note ; 
1 Strange's JEE. L., p. 40. According to this view of the 
law, there being no proof of special custom or usage, the 
marriage would be valid, even though the parties had been 
of different sects or caste- divisions of the fourth or Sudra 
class.” And Mr. Justice HoUoway in his judgment in the 
same case remarked : " Moreover, it is not invalid if it took 
place, because of the difference of class. The opinion of the 
pandits is, as usual, vague and unsatisfactory. As the twice- 
born man is instructed to marry a wife of the same class 
with himself, the reasonable inference is that, upon one not 
twice-bom, the precept is not binding. 

“ Further, I am clearly of opinion that the classes spoken 
of are the four classes recognized by Mann, and not the 
infinite sub-divisions of these classes introduced in the prog- 
ress of time. I think, therefore, that being a Sudra, the 
woman was of the same class in the sense of the authority 
quoted.” 

On appeal, the Privy Council, though not concurring in 
all that has been said in the judgment of the Bigh Court, . 
made the following observations : ^ — 

“ Then, if there was a marriage in fact, was there a mar- 


Lectuee II. 


^ 3 B. L. R, 3, 4 ; 12 W. R., P. C., 41. 
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Lkctuee II. riage in law ? Wlien once ^’’ou get to this, vxz.^ that there 

was a maiTiage in fact, there would he a presumption in 

favor of there being a mamage in law'. The zemindar, 
according to- the usages of his country' and nation, on part- 
ing wdth his fimt wufe, would he natmulty desirous of 
marrying again and having male issue. 

“ It would he a most rmlikely thing for a pereon of Ms race 
to go through the ceremony of maniage, if it was knowm that 
that marriage was a marriage whidi w'as invalid in law. 
Then upon w'hat is it that the invalidity of the marriage in 
law depends 1 It depends upon this, and upon nothing else, 
v\jz., that all the parties being, as is clear from the evidence, 
of the Sudi-a caste, it is said that lrecau.se it is showm by a 
decree that the father of the mother of the present plaintiff 
and respoirdent was illegitimate, therefore the cliild of that 
father could hot contract a valid marriage, and w'as in sub- 
stance of no caste at all. The only foundation for this is 
the opinions of the Pundits; those opinions arc not satisfac- 
tory ; no decision or authority is brought forward support- 
ing any such proposition. The opinions are matter of 
reasoning ; and where they refer to authority, it is to author- 
ity wlrich applies to persons of tw'o different but higher 
castes, not to the Sudra caste at all, and still less to w'lrat 
may be called different classes or divisions of one and the 
same Sudi’a caste, 

“ Tireir Lordships are not aware that there is any authority. 
There has been none quoted, and it does not appear that 
there is any authority supporting any such proposition as 
. that which is contended for by the Pundits ; and though their 
Lordships do not agree in everything that has been stated 
in the Court of Appeal, they are satisfied that in the Such’a 
caste’ illegitimate children may inherit, and have a right to 
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mamtcnance ; and that in tills very instance the illegitimate LucTuac II 

father of the mother of the plaintiff, as vp-cll as his daughter, 

were treated as members of the family ; and on the whole, 

seeing that these parties are both of the Sudra caste, and 

that the utmost that has been alleged really is, that the 

zemindar was of one pait of the Sudra caste, and the lady 

to whom he wms married was of another part, or of a . 

sub-eastCj their Lordships hold the marriage to have been 

valid ; to hold the contrary would, in fact, be introducing a 

new rule, and a rule which ought not to be countenanced.” 

Here it should bo borne in mind that this was a case in 
the Madras Presidency, where, especialty among the classes 
to which the parties to the suit belonged, caste distinctions 
are not so rigidly observed as in other parts of India ; and 
that the Privy Council viewed the question in this case as 
a mixed one of law and fact, with especial reference to 
the particular facts of the case. But in Bengal, at least, 
the practice is veiy difierent. Here, except where custom 
has sanctioned otherwise, absolute equality of caste in the 
parties is necessary for manlage, and no prohibitory rule in 
marriage is more strictly obser%’'ed than this and the weight 
, of judicial authority seems to be in conformity with 
practice. Thus, in a case in which a Dome Brahman had 
married a girl of the Harec caste, the High Court of Bengal 
held that “ local custom is the only authority by which such 
marriage can be sanctioned, the general Hindu law being 
against it.”“ And in a recent case,^ where the legality of a 
marriage between a man of the KaivaHa and a woman of 
the Taniee caste was one of the points for decision, Sir. 

* Sliama Clmrn's Yyavastlia Darpana. p. 103S. 

" Hlelai'am Nudial v. Tlianoorain Bamun, 9 W. R , 552, 

^ Narain Dhara v. Raklinl Gain, I. L. R., 1 Calc., 1 ; 23 W. R., 3.11 
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Lectuee II. Justice Komesh Chunder Mitter held that, as the parties 
were of different castes, a valid marriage between them was 
impossible, unless sanctioned by any peculiar custom govern- 
ing them; and though Mr. Justice Markby expressed a 
doubt on the point, he concurred in remanding the case to 
the first Com-t to tiy whether by any usage or custom there 
could be any valid marriage between the parties in question. 

According to the opinion of some of the Bombay Sastiis, 
as we learn from Steele,^ “ Should the husband prove of lower 
caste, provided Gurbhadhan has not been performed, the girl 
is to perform Prayuschit, and be remaiTicd ; and this is the 
only case in which a woman can be manfed a second time. 
...But if Gurbhadlian has been performed, the wife mu.st 
remain with her low-caste husband. Should the ndfe prove 
of lower caste, the husband must pei'foiTn Prayuschit, and 
she may be repudiated with maintenance.” 

pnupiiiters of In the Madras case above refeiTcd to, the principal que.s- 

illefiitimate _ i j. x 

persons. tion raised Avas, whether the daughter of an illegitimate 
person, being an outcast, — that is of no caste, — could be taken 
in marriage by a man of any caste among the Sudras. The 
question was answered in the affirmative, on this, among other 
grounds, that illegitimacy by itself is no disqualification , 
for caste ; and the PiiAy Council, as you have seen from the 
portion of the judgment already quoted, concm’red ib tliis 
answer. 

At the present day, when caste is become so elastic, and 
loss of caste so rare, the general. question, whether an out- 
cast is eligible for marriage at all, and if so, in what caste, 
is not of much practical importance. The only case of some 
real difficulty is that of a person who is born of parents 


* Law and Custom of Hindoo Castes, pp. 29, 30. 
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belonging to two different castes. But even in these cases, Lectuee ll. 
which, however, are by no means common, the child, if recog- 
nized by relatives and others as belonging to the caste of 
either parent, is married in that caste, though the family 
that connects itself by such alliance becomes lowered in 
social estimation. And it may perhaps be laid down as a 
general rule, that so far as the prohibition of intermarriage 
between different castes is concerned, a marriage would be 
valid or void according as the parties to it are or are not in 
point of fact recognized as belonging to the same caste, irres- 
pective of the propriety of such recognition. 

Besides the relative disqualifications enumerated above, 
there are several others based on astrological considerations, 
which are avoided in order to render marriage auspicious 
and happy.^ They do not affect the legality of a maniage, 
though they may excuse the non-performance of an executor}’- 
contract of marriage. 

To sum up then the substance of this Lecture, most of the Efiect of dis- 
qualification on 

rules about disqualifications for marriage are in the nature of marriage 

already com- 

directions for regulating choice in matrimony, which itpleted. 
would certainly be improper to disregard, and which wordd 
be duly considered by the Courts in deciding suits relating 
to executory contracts of marriage, whether they are suits * 
for specific performance, or for compensation, or the like. 

But excepting the disqualifications arising from difference 
of caste, identity of gotra, and relationship within the pro- 
hibited degrees, no other disqualification would, it seems, be 
held by a Court of Justice to be sufficient to invalidate a 
marriage already completed and other-wise valid. 


* See Steele, pp. 2i, 26. 
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FOEMS OF MAERL4GE AKD FOElilALITIES REQUISITE FOR A 
VALID MARRIAGE. 


Different forms of marriage in Hindu Uw— Brahma— Dai'-a—Arshn—PrnJ'ipatya 
—Astira—Gandharbn—RaLsknsa—Paisnchn—Madc of contraciiog marriage— 
Betriiihment— Its legal effects— Specific performance of contract of bctrotlml— 
Agreements in restraint of marriage— Marriage brokerage contracts— Cere- 
monies attending marriage — Kece-siiy of their observance — Time for celebra- 
tion of marriage— Consiinimation— Questions of validity of marriage how far 
cognizable in the Courts. 

In this Lecture I shall descrihe the different forms of 
maiTiage in Hindu law and the formalities nccessarj’- for 
the same. 


Owing to the large extent over which Hindu society is 
spread, and the dissimilar elements of wiiicli it is composed, 
different forms of marriage have always been prevalent 
among the Hindus. Apaii from those legali^ied by custom, 
the Hindu law recognizes eight distinct forms. They arc 
described in the institutes of the sages, and arc called the 
Bmhna, Baiva, Arsha, PrajajxUya or Kaya, Asura , Gan- 
dharba, Ralcshasa, and PaisaclaC I shall give a short des- 
cription oF^cin 

The Bralmui form is thus described by Manu : — 

“ The gift of a daughter, clothed and decked, to a man 
learned in the Yeda, whom her father voluntaril y in- 
vi^ 3 nd--iaiap££iiuny receives, is the nuptial rite called 
Bralima.”= HII. 27.1 

According to Mann and Tajnavalkya, the son born of a 


^ See Mann, III, 21—41 ; Ynjnavalkya. I, 58— G1 ; NarndajXII, 39—44. 
® The above version differs slightly from the translation of Sir IV, 
Jones, but agrees with the text and the gloss of Knlluka. 



BAITA FORM. 


81 


Brahni, or wife b 3 ’ such marriage, rec!cem.s from sin ten 
ancostoi's, ten descendants, and liimself. 

It is called the Brahma form, because it is the form 
peculiarly fit for Brahmans ; a nd it is the only form now 
V practised bj^^ good men .”^ Though original^ intended for 
Brahmans onl 3 '', the Brahma foim has now been held to be 
legal even among Sudras." It must riot be confounded nuth a 
modeiTi form of mairiage, wln'ch also is called Brahnui mar- 
riage, and is the form adopted b}*^ some members of the sect 
called the Brahmos. It is the best form of marriage in 
• Hindu law, and, no doubt, indicates an advanced stage of 
social progress. This form of marriage disagrces with the 
enlightened modern notions on the subject only in this, 
that the biide here is the subject of gift instead of being 
one of the cojitracting parties. No doubt, the best form of 
marriage, is that in which the bride makes a voluntaiy 
gift of Imrself to the bridegroom. But next to that must be 
the form in which the father, unmoved by an}’- other con- 
sideration but the fitness of the bridegroom, voluntaril}’’ 
'invites him to receive the hand of his daughter in marriage. 

The DoAvo, maiiiago is thus described ; — 

“ The rite which sages call Daiva, is the gif t of a daughter 
whom his fat her has decked in ga y at tire when the sac ri- 
fi ce is ah-ead}^ begun, to the ofSciat ing-prie st, rvho perfoim s 
that act of religion.” (Manu, III, 28.) 

Jagannath, following Sulpani’s commentary on Yajnaval- 
kya, describes the DaAva form as that in wliich the damsel 
is given to the famil}'' priest attending a sacrifice at the time 
•when the sacrificial fee .should be given.“ 

' Coleb. Dig:., Bk. V, 4!)9, commentary. 

- Sivararaa Casia PiUay v. Bagavan Pillay, Mnd. S. R. for 1860, p. Wi 
cited in Norton’s Leading Cases on Hindu Law, Part I, p. 6. 

’ Coleb. Dig., Bk. V, 490, commentary. 
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Lectuee III. The male issue of such man'iage is said to redeem fi om sin 
seven ascendants and seven descendants. It is the second 
form in order of merit, and marks that stage of Hindu 
society in which the performance of grcat sacrilices was most 
common. This form also was peculiar to the Brahman-s,- 
but it is now obsolete. 

It is called the Daiva as being the ceremony of the Devas, 
or gods. "Wliat that means is not very clear ; but we learn 
from the glo.ss of Kulluka, that the names Brahma, Daiva, 
tc., are given to the foi-ms ‘ to intimate praise or blame ; ’ 
and as the form under notice is a praiscAVorthy one, it is 
called the form proper for the gods. 

The third form according to Manu, namely, the Arsha, is 
thus described by him : 

> “ '\^nien the father gives his daughter awa}’’ after having 

received from the bridegroom one pair of lane, or two paiii^ 
for uses prescribed by laAV, that marriage is termed ’ 

"Inrioo n 

Tne cattle here constitute the pi-ice for the bride, and the 
taking of this price renders this form, though the third in 
order of enumeration, inferior to the next or the fourth 
foim, as you will presently see; and, according!}', the-number 
of persons redeemed by the male offspring of such maiTiage 
is only six, Avhile the coiTcsponding number in the next 
form is twelve. It means the ceremony of the Rishis, and' 
is, perhaps, indicative of the pastoral state of Hindu society 
when fi'ee gift of daughtei's in marriage was not common, 
and cattle formed the pecuniary consideration for the gift. 
It was in reality the same form as the Asitra, to be de- 
scribed presently, and was less objectionable, only because the 
sale of the bride Avas apparently less noticeable. This form 
also was pecuhar to the Brahmans, and is noAv obsolete. 
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T]ie foui'tli foiTO called the Pmjapatya is, according to Lecture III 
Manu, that in which the father gives away his daughter with Prajapaiya. ^ 
due honor, saying distinctly — “ May both of you peiiorm 
together your civil and religions duties.” (Ill, 30.) 

' ' ~ - . ■ -II- .. I ■ • ' • ^ ^ 

This is, however, not very easity distinguishable from the 
Brahma fonn, and to find out the distinction, we must look 
to the description given by Yajnavalkya. According to 
him, when the father gives liis daughter to a suitor saying, 

“ perform* all duti es together,” t he mamage is called Kaya 
or B rajapat na!^ It is the fact of the bridegroom being a 
suitor, an applicant for the bride’s hand, that distinguishes 
tliis form from the Brahma, and makes it inferior to the latter, 
in which the bridcgi’oom is voluntarily invited by the father 
to accept the bi-ide. Marriage being according to Hindu 
notions a gift, loses a portion of its merit if the gift is not 
vohmtaiy, but has to be applied for. It is called the Kaya 
or Prajajjatya] as being the ceremonj’- of the Kas or Praja- 
patis, that is, lords of created beings or progenitors of man- 
kind.- Tills form also was peculiar to the Brahmans. ' It is 
obsolete in name onl}'-, as in point of fact, in the Brahma 
form 'as it iioiv olitains, the bridegroom is at least as often 
a suitor as an invited guest. Tliis and the three preceding 
are regarded as the four approved forms of nianiage. ^ 

The fifth form, A sura, is that in whic h " the bridegroom, Aswa. ^ 
having given as mucli wealth as he can afford to the father . 
and p aternal kinsmen and to the damsel herself, takes her, 
voluntarily as his bride.” . (Manu, III, 31.) 

Being an avowed sale of the bride for a pecuniary con- 
sideration, it is no doubt a base form of manuage ; and 
though according to some it is permitted to the mercan- 


^ Yajnavalkya I, 60 : Colob. Dig-., Bk. Y, 199. 


Manu, I, 34. 
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Lecture III. tile and sei’vile classes/ the tAVO loAVCsi in Hindu society, 

. Mann prohibits it altogether^ “ But even a man of the 

servile cla. 5 s/’ says he, “ought no t to reccivA JLJgatm- 
ty Avhen he gives his daughter in mamagc, since a fathe r 
v'lio takes a fee on that occasion, Tacith’ sells his daughter,”^ 
and the same pi'ohibition is repeated in other places.'^ It 
is called the Asiira form, as being the cei’cmony of the 
Asuras, or the aboiiginal non-Ar\'an tiibes of India. It 
marks a veiy low s tate of society . But the practice of 
taking a fee for gi^'ing one’s daughter in maniage, seems at 
one time to have been veiy common. Tlie fee atos called 
the Bride-Pi'ice, and part of it, says Sir H. i\raine, “ Avent 
to the bride’s father as compensation for the patmf'chal or 
family authorit}’- AA'hich was transferred to the husband.”*^ 
“ A Avoman,” obsei’vcs Herbert Spencer, “ is of A'aluc not 
only as a Avife, but also as a daughter ; and all througli, from 
the lowest to the highest stages of social progi'ess, Ave find 
a tacit or aAmAA'ed claim to her services by her father. It is 
so CAmn Avith the degraded Fuegians ; an equiA'alcnt in the 
shape of sendee rendci-ed has to bo given for her ly the 
youth, “ such as heljnng to make a canoe.” It is so Avith 
numerous more advanced .savage.s all over the world ; there 
is either the like giAung of stipulated AAmik, or the giAdng of 
a price. And AAm haA’e evidence that it aa'os originnlh’’ so 
among ourselves ; in an action for seduction, the depriA'a- 
tion of a daughteids ser\dccs is the injury alleged.”^’ Though 
not considered imobjcctionable, the .rIs'M.7'o foi'm still proA'’ails 
largely, especialty among the loAA’cr castes." According to 
Sir T. Strange, it is questionable AAdiethcr in Southern India, 

Mami, in, 24. s m, or.. :> IX, DS. - III, .-, 1 . 

" E£>,r]y ni.sborv of Institutions, 324. ’ « Sociology, p. 053. 

’ Norton’s Leading GascP, Part I, p. 5. 
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any other fonn than the Aaura he now observed.^ In LECTtrnElII. 
Bengal it is practised even among Brahmans, by those who 
stand low in the scale of kulinism, in consequence of the 
difficulty in which that poi'nicious institution has placed 
them in regard to maiTiage. The fonn is equally prevalent 
in the Western Presidency. Tliere, “ the lower castes,” saj^s 
Steele, “often receive money on the mamage of their 
females c alled Hoonda, which is the ch aract eristic of the 
fifth (Usoor) variety, and it is suspected that Bralmians 
occasionally, in the present avaricious generation, incur sin 
on tliis account. And in a recent case® before the Bombay 
High Court, ilr. Justice West makes the antecedent proba- 
bility in favor of its prevalence one of the gromids for 
finding that a certain maia-iage among the caste called the 
Bhandaris was of this form. It may not be deemed un- 
profitable here to quote the following passage from the 
judgment of that learned Judge : “ The different forms of 
marriage recognised by the Hindu law are probably to be 
traced historically to the customs of different tribes which 
aftei’wards coalesced to form a single community. The 
very name of the Asura form indicates it as one derived 
from the aboriginal inhabitants of this country, or those 
occupying it before the Aryan invasion. This would of 
itself cauge the ceremony to be looked on with a degree of 
loathing by the sages of the strict Brahmanical school, 
however circumstances might compel them to tolerate it 
for those amongst whom it was an established custom. 

Manu (III, 51) denounces an}^ father who knows the law * 

' and who receives a gratuity, however small, rfor giving his 
daughter in marriage ; but the custom seems never to have 

> 1 Strange, 43. ^ x,aw and Custom of Hindoo Castes, p, 169. 

“ Vijiaraugam et al, v. Lnkshximan et id., 8 Bom,, 0. C. J., 244. 
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died out amongst the lower castt^Sj if indeed it has hot, to 
some extent, obtained among the Brahmans also. In the 
same case it was held that the giving and recemng of 
mo ney for the bride is t he dit ^tinctivelnark of the Asum 
marriage. But the giving of pidu, or prese nt of money, to 
t he bride herself, which has bem^^ legard^d as ‘ n(hhing els e 
tl mn a kind of rudime ntary m aiudage settlement, does not 
render the ma mage an Astoo' a oPe. 

“ The reciprocal connection of a ^muth and a damsel' wi th 
mutual desire is the marriage ' denominated Gandharha , 
contrac ted for the purpose of amorous embraces and pro- 
ceeding from sensual inclination.”*^ This is Manu’s des- 
cription of the sixth form of marriage. Though regarded 
as one of the fom’ base forms of marriage,^ in consequence 
of its proceeding from sensual iuclination, it was formerly- 
permitted to the military class, and is even now occasion- 
ally in practice in certain places, especially among Rajahs 
and Chiefs.* Marriages in this form, which depend merely 
upon the agreement of the contracting parties, resemble 
to some extent what are caUed Gretna Green mamages, — 
that is, runaway marriages by persons governed by the’ 
English law, at Gretna Green aud elsewhere in Scotland, to 
evade the provisions of that law against ill-advised and 
clandestine marriages. 

"The seizu re of a maiden by force ^om her house .while 
she we eps and ca lls for assistanc e, after her kinsm en and 
friepdsJijtEe-beem^Slain^ battle^^OT wounded,_and~Uieir 
houses., tooken open, is the marriage sty led RaJeshasa.”^ 

^ See Manu, III, 64 ; Jaikisondas GrOpaldas v. Harkisondas Htdlochan- 
das, I. L. E,, 2 Bomb., 16. 

“ Manu, III, .'52. ^ 

* See Chuckrodbuj Thakoor v. Beer Ckunder Joobraj, 1 W. E., 194. 

* Manu, III, 33. 
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Tliis is no doubt an extremely^'eprehensible form of mar- Lecture III, 
riage, ainTtbe very description of it is sufficient t o shovr that' 
it could nev er have prevailed in an}* polished society. It 
seems to have found a place in the institutes of the sages, 

V _ I 

either as a relic of a barbarous age preseived by tradition, 
though condemned by the prevailing sentiment of their time, 
or as an existing practice among the lawless tribes by wMch 
Hindu society was smTOunded, and wliich occasionally 
claimed to come within the pale of that society by reason 
of unity of religion. But whether as a traditionary relic 
or as a contemporaneous practice in the daj'^s of Manu, it 
illustrates the value of ancient law as a record of the past ; 
and the evidence furnished by that record in the present 
instance has been used to advantage by competent judges 
in ascertaining the nature of primitive marriage.^ At the 
present day, when the hand of law is stronger than ever? 
marriage by force is not only condemned but punished.- 

The last form of marriage, the Pasiacha, is thus described Pahacha, 
by Manu : 

"When the lover secretly embraces the damsel, either 
'sle eping or flushed with strong liquor, or . di.sordered in her 
intellect, that sinfu l marriage called Paisanha, is the -eifflithr- 
and the basest.” (Ill, 34.) 

' It is condemned in unqualified teinis in the institutes of 
the sages, and is prohibited for all the classes ; and it seems 
to have been enumerated as a form of marriage, only out 
of regard for the honor of the uirfortvmate damsel. It is a 
matter of ‘ some surprise, therefore, that such a high author- 
ity as Macnaghten® should have regarded this as an 
instance in which fraud is legalized by the Hindu law. 

' See SPLennan’s Primitive Slarriage, p. 63 ct scq. 

" See Indian Penal Code, s. 366. 

“ Principle, s of Hindu Law (.3rd ed,}, p. 60 note. 
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LkctuukIII. Of the foui’ approved forms of marriage, the Brahna is 
the only one that now prevails, and all persons, even Sudras, 
are at the present day held competent to marry in that 
form. Of the four base forms, the Asiwa is the one that 
is now prevalent, and is in fact the most common form of 
marriage ; and Gandharha marriages also sometimes take 


Mode of con- 
tt acting mar- 
riage. 


place. 

I shall now proceed to consider the mode of contracting 
marriage. Tins consists of two parts, — the hetrothment and 
the nuptial ceremonj^ 

Betrothmcnt. j The beti’othment generally precedes maniage, but is not 
a necessary j^art of the nuptial rite. As betrothal in the 
Hindu law is > sometimes mistaken for marriage, I shall 
describe it a little more fully. Betrothment is a promisQ to 
give a girl in marriage. It is called vagdctn, or gift by 
word, as distinguished from gift by actual deliveiy of the 
bride ; and its form is that of a promise by the father or 
other guardian of the bride in favom of the bridegroom, to 
give him the bride in marriage.^ After betrothal, and 
separated from it by a variable intei'val, there comes the 
marriage ceremony, which wHl be described presently. After 
this, the bride, if an infant, is generally allowed, at the 
option of the husband however, to remain in her father’s 
house for some time ; and her fu-st visit to her husband’s 
house with the intention of staying there is called the 
dwiraganiana ; but tliis is no religious ceremony, and the 
time for it is determined by the choice of the husband or 
his guardian. On the first appearance of the menses, a 
religious ceremony is performed, which is called the garhha- 
dlia/na, or ceremony to pmrify conception, which is quite 


' See Sanskaratattwa, Institutes of Eagliunandan, Vol. I, p. 60G. 
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distinct from the ceremony of marriage/ but which is popu- Lectuee III. 
larly named the secotid marriage. It might be perhaps from 
this misleading name of the cei'emony that precedes consum- 
mation of marriage that English wiiters on the subject have 
been .sometimes led to suppose, that all that precedes it, 
including the nuptial rite itself, constitutes betrothal only. 

Thus Sir T. Strange saj^s ; “ The betrothment, once effected, 
by the bride and bridegroom walking seven steps hand in 
hand during a particular recital, the contract is perfected 
upon their aiiiving at the seventh step ; and may be 
enforced by the husband on completion of the time.” But 
this walking of seven steps, as you will presently see, is the 
ceremony that completes marriage, and it forms no part of 
the contract of betrothal. 

Kegarding the legal effects of betrothment, there is some its leg.!! 

effects. 

difference of opinion. Some hold that betrothment, even in 
its strict and con'ect sense, constitutes marriage,® and it has 
been accordingly sometimes contended that it is in-evocable, 
and that a suit would lie to compel specific performance of 
a contract of betrothal.* There seems to be some authority 
in the Hindu law for such a contention. Thus a text of 
Manu declaring that “ the damsel indeed whose husband 
shall die after troth verbally plighted, but before consum- 
mation, his brother shall take in marriage, &c.,”® shows that 
after betrothment the bridegroom is considered as the hus- 


* See Coleb. Dig., Bk. V, 134, note ; 7 Asiatic Researches, p. 310 ; Remarks 
of Ellis, 2 Strange, 32. 

^ 1 Elements of Hindu Law, p. 37. Grady, following Strange, has fallen 
into the same error ; see his Treatise on the Hindoo Law of Inheritance, 

p. 7. 

^ See Shama Oharan’s Vyavnstha Darpana, pp. 646, 646. 

* .See Hmed Kika v. Nagindas Narotarada.s, 7 Bom., 0 0. J , 122. 

‘ IX, 69. There are other texts of Mann to the same effect, see IX, 71 j 
Y, 152. 

M 
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Lecture III, band of the bride. So again, a gud betrothed to one person, 
but subsequently inaiTicd to another, is regarded by some 
sages as a twice-married gml ; ’ and Eaghunandan, in the 
Suddliitattwa/ holds that, on the death of a damsel verbally 
betrothed, the families, both of her father and her hus- 
band, contract impuritj’’ for three da^'s. There are also cases 
decided by the Sudder Dewani Adalut at Bombay, which 
seem to support this vicAV.^ But the more coiTOct view is 
that Avliich regards betrothment as a revocable promise of 
maniage not constituting actual marriage, though such 
revocation would be improper if AAnthout a just cause ; and 
this is the view which is in conformity with actual prac- 
tice,^ and has received judicial saiiction.^ Jt is amply 
supported by texts,® of Avhich the foUowing may be cited as 
instances : — 

“ The nuptial texts .are a certain rule in regard ^ to 
Avedlock ; and the bridal contract is kiioAra b}' the learned 
to be complete and irrevocable on the seventh step of the 
maia-ied pair hand in hand, after those texts have been pro- 
nounced.” — (Manu, VIII, 227.) 

“ If her husband die after a damsel has been given to him 
with Avatcr poiu-ed on his hands, and troth verbally plighted, 
but before she has been contracted to him by holy texts, 
that A’-ii-gin belongs to her father alone.” — (Vasistha.)" 

“ Previous to the luiion of man and wife, the betrothal 
takes place ; the betrothal and the marriage ceremony 
together constitute laAvful rvedlock.” — (ISr.arada, XII, 2.) 

“ Once is a damsel ghmn in marriage : he who detains her 

' Coleb. Dig., Bk. lY, 165. ° Institutes of Eaghimnudan, Vol. II, 147. 

=> 1 Mori. Dig., 288, pi. 6, 7, 

" Shama Charan’s Yyavastlia Darpaua, p. GIG ; Steele, 24. IGO. 

’ In the matter of Gxinput Narain Singh, I. L. E.. 1 tialc., 74. 

® See Coleb. Dig., Bk. IV, 171-181. ’ Coleb. Dig., ■‘■^.lY, 174. 
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* sliall incur the punishment of a thief ; but if a worthier Lecture III. 

bridegroom offer, he may take the damsel, though given 

away.” — (Yajnavalkj'-a, I, 65.)^ 

This last text is cited in the Mitakshara ^ as autliority 

for the jiosition that one does not incur any penalty for 

> 

I’e traction of a promise of betrothal if thele be just cause ; 
and- the case of I’etraction of such promise without sufficient 
cause is thus pro^dded for in that treatise ; “ One who has 

verbally given a damsel in marriage, but retracts the gift, 
must be fined by the king in proportion to the amount of 
property'' or the magnitude of the offence, and according to 
the rank of the parties, their qualities and other circum- 
stances. Tins is applicable if there be no sufficient motive 
for retracting the engagement.”^ 

' According to Kaghunandan,'* marital dominion over a 
damsel results not from vagclan, but from the actual gift of ^ 
the bride in marriage. 

' The question whether specific performance of a contract Specific perfor- 
of betrothal can be enforced by a suit has been sometimes ^ntrLt of 
raised. Sir T. Strange was of opinion that it could be so 
enforced. In some of the earlier cases,® it may at first sight 
appear as if specific peiformance of the promise of betrothal 
had been decreed. lAHien examined, however, they amount 
merely to this, that the Gomf directed the betrothal or 
promise of marriage to be carried into effect, and decreed 
that if it Avas not earned into effect within a certain limited 

' Coleb. Dig., Bk. IV, 170. * Ch. II, Sec. XI, 27. 

« Ch. II, Sec. XI, 27. ’ Udvahatattwa (Inst., Vol. II, 72). 

® Khooshal and others v. Bhugwan llotee, 1 Borr., 138 ; Atmaram 
Kesoor v. Sheolal Mulookchund, 1 Borr., 358 ; Kaseeram Joeetaram v. 

Bhugwan Poorshobum, 2 Borr., 132 ; Deochund Natha v. Jnyehur Behchur, 

•2 Borr., 628 ; Mt. Ruliyat v. Madhowjee Panachund, 2 Borr., 680: — all 

cited in 1 Morley, 287, 288. See also Ohingleroyalo v. Venertaroyalo, 

2 Strange, 38 ; and also ibid, 36. 
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Lecture III. period, the defendant should pay a certain sum hy way of 
damages. But in a later case/ the Bombay High Court 
held, chiefly upon the authoiity of the passage of the Mitak- 
shara quoted above, that betrothal not being complete mar- 
riage, specific perfonnance of it could not be enforced ; and 
this decision was followed by the High Court of Bengal in 
the case of Gkmput Namioi Singli° The point has now 
been settled by the Legislature, and it has been provided by 
the Specific Relief Act (Act I of 1877), sec. 21, clause h, as 
explained by the illustrations to that clause, that a conti-acb 
of betrothal cannot be specifically enforced. 

• But though specific performance cannot be enforced, the 
party injured by the breach of a contract of betrothal is 
entitled to recovmr comjjensation for any pecuniary damages 
that might havm been sustained, and also for any injuiy to 
character or prospects in life which may natui'ally arise in 
the usual com'se of tilings fi-om such breach.” 

Agreements in I may here notice an important rule govmmiim executory 

restraint of _ ^ ® 

marriage. contracts of luamage. Ev’-eiy agi-cement in restraint of the 
man-iage of any person other than a minor is vmid. This is 
the form in wliich the rule is laid dovvm in the Indian Contract 
Act (Act IX of 1872).'* Wliat is meant by an agi’ceinent in 
restraint of marriage may be best illustrated by an example. 
In the vvmll-known case of Lowe v. Peers, ^ the defendant had 
promised not to many any person besides the plaintifi’, and 
agreed to pay her a certain sum in the evmnt of his maiTjdng 
any other peraon. On an action being brought against him 

' Timed Kika v. Nagindas Narotamdas, 7 Bom., 0. C. J., 122. 

® I. L. R., 1 Calc., 74. See also Sliaikli Bhugun i>. Shaikh Rumian, 
24 'W. R., 380. 

® Act IX of 1872, sec. 73 ; Addison on Contracts (6th ed.), p. 743 f 
Shaikh Bhugun v. Shaikh Rumjan. 24 W. R., .360, 

‘ Sec. 2C. 


^ 4 Burr., 2232. 
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for breach of his covenant^ it was held that the promise was Leotcrk.III. 
void as being in restraint of marriage. " It is not a cove- 
nant” it was observeeb.,." to many the plaintiff, but not to 
many any one else : and yet she was under no obligation 
to marry Mm. >So that it restrained liim from many- 
ing at all in case she had chosen not to peianit Mm to 
marry her.” The essential difference between an agreement 
in restraint of maniage and a contract of betrothal lies in 
tMs, that in the latter each party being restrained from 
marrying any one except the othei*, the resti’aint virtually 
operates in furthei-ance of the marriage of both. 

Mairiage brokerage contracts, or contracts for the payment MaTriage 
of money, or the conveyance of property, or the doing of any contracts! 
other act on condition of the proem-ement of a particular 
marriage, are void, on the ground that it is immoral to allow 
marriage to be made the subject of mercenary speculation ; 
and, under the English law, a bond by the husband to the 
wife’s father to induce the latter to consent to the marriage, 
has been held to be in the natm-e of a maniage bi’okerage . 
contract.^ Therefore, though the Hindu law may allow 
marriage in the Asura form, it is very doubtful whether, 
after the mania^ is completed, the father or other guard- 
ian of the bride woidd be entitled to recover from the bride- 
groom the nuptial fee agreed upon. 

In the Presidency' of Bombay, we learn from Steele,® 
persons negotiating marriage, if successful, often receive 
from 100 to 1,000 rupees according to the difficulty of 
the. case and the circumstances of the parties ; and in Ben- 
gal, as you are aware, the Qliatalcs make large gains by 
negotiating marriage. But it may well be doubted how far 
their claims for remimeration would be enforced bj’- Courts 


* AddisoB OB Contracts, p. 7-il. * Law & Custom of Hindoo Castes, p 334, 
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Lkctuee III. of Justice. But "whorc a person liad paid a sum of money 
to another in consideration of a promise made b}?- the latter 
to give the former his sister in marriage, and the contract 
had been broken and the girl married to a third party, it 
was hold that a suit would lie to recover the mone}’- paid.* 

Ceremonies I now comc to thc coi’cmonies attending the celebration 

attending ^ t i « o • * c 

marriage. of marriage. In all tlic forms of marriage^ ceremonies ot 
some sold are necessaiy. Macnaghten is of opinion that 
the gandharho. is the onlj’- one of thc eight modes in which 
no forms are necessaiy. He thinks th at the idiv.l vcIm, or 
flower maniage in ’Cuttack (contracted by the exchange of 
fl^er gaiiandslietween tlic bridcgi-oom and thc bride), is a 
form of gandharha marriage ; and as the gemeJh arha mar- 
riagels declared to be peculiar to the military class, he asks 
the question/^nay not the indulgencc~Iiavo originated in 
principles similar to those by which, according both to 
the civil and thc English law, soldiers are permitted to 
make nuncupative wills, and to dispose of their property 
- without those forms which the law requires in other 
cases But the coiTCctness of this opinion of Macnaghten 
appears to have been questioned by the High Coiu’t of 
Bengal in the case of Chxickrodhiij Thakoor v. Beer Ckxmder 
Joohraj,^ and it is contrary to thc opinion of Jagannath, 
which is based upon the following text of Devala : — 
“ Nuptial rites are ordained in the marriage styled gan- 
dhax'ha and the rest ; to this contract the nuptial fire must 
be made witness by thc men of the three classes and it 
seems that the oiity foimality which may be dispensed with 
in the • gandharha maniage is the f oimal gift of the bride 

1 Juggessur dmekerbutty ». PancTicowree Chuckerbutty, M W. R,, lol, 

•- Principles of Hindu Laur, 3id ed., p. 61 note. 

3 1 W. E., 191. ^ Coleb. Dig., Bk. V, 500. 
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b}" bor guardian, she being in tbis instance considered self- Lecture III, 
given/ 

At the present day, ^vbetber man-iage is celebrated strictly 
according to tbe Brahma form, or wbetber a nuptial gra- 
tuity is taken by tbe bride’s family, tbe same rites are 
observed in all cases. These rites, bov'cver, differ in tbeir 
details according to local or family usage. Tbe most com- 
mon fonns of these ceremonies are given in tbe compen- 
dia of Kalesi, Bbavadeva, and Pasupati, and also in tbe 
Sanskartattwa of Piagbunandan.® Tbe ceremonies have 
also been described by Colebrooke in bis Essay on tbe Peli- 
gious Ceremonies of the Hindus.® They are upwards of 
three thousand years old, and contain much that is cmdous 
and interesting. It may not therefore be deemed altogether 
unprofitable to subjoin a brief accoimt of these ceremonies 
here. 

Onthe forenoon of tbe day of gift, the 'iiandiinukhoYvriddhi 
sraddha is performed by tbe bride’s father or other Idnsman. 

It is the ordinary iwrixma sraddha, and is performed on 
tins as on other sacramental occa.sion.s, under the name of 
vriddhl sraddha, with a view to render the sacrament 
auspicious by the blessing of departed progenitors. It is a 
part of that system of ancestor-woi-ship which seems to be 
one of the most common forms of primitive woi’ship,‘‘ and 
Tvhich still survives in full force in Hinduism. On the . 
same forenoon, the ceremonious bathing of the bride takes 
place. The mantras for this occasion partake of the sim- 
plicity of the times when they were first framed ; but their 

’ See Vyavastlia Darpaua, p-G.)0; see also Sri Gajapaty liar i Ki-ishna 
Devi Garn v. Sri Gajapafcy Radliika Patta jllalia Devi Garu, 2 Mad., 374, 

° Institutes of Raghunandan, Vol. I, p. oOG ct mj. 

■’ Asiatic Researches, Vol. VII, p. 288. 

^ Sec Spencer’s Sociology. Part I. Ch. XX. 
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Lecture III. recital at tlie present day iFoukl be thought indecorous, and 
so they are omitted in pi’actice. 

In the evening the bridegroom comc.s in jiroce.'ision to 
the bride’s house, and is there received witli eveiy mark 
of hospitality. Anciently, it was the custom of the Hindus 
to slay a cow for tlie reception of any honored guest, 
and hence a guest was called goglma, or cow-kiUcr.* 
Accordingly a cow was usuallj’- set apart for the Tvedding 
feast, but the life of the animal used to be spared on this 
joyous occasion at the intercession of the guest himself. 
Though the slaughter of kine has long since been prohibit- 
ed,^ and is now most repugnant to Hindu notions, the 
practice of tying a cow and then letting it loose is still 
occasionally observed at the nuptial ceremony. 

On the arrival of the bridegroom, the fiist ceremony that 
takes place is called the sampradan, or gift. It consists in 
offering the bridegi'oom paclya, or water for wasliing the 
feet, arghya, or water mixed with flowers, d^LVva grass, 
rice, and sandal paste, for washing the head, a stool or cu.sh- 
ion to sit upon, and nxadhxiparha, or a mixtiu-e of honey, 
curds and clarified butter, each giving and taking being 
accompanied with a set formula, and the recitation of cer- 
tain prayers ; after which, along with other presents, the 
bride, whose right hand is joined with that of the bride- 
groom (these hands being tied vdth hivsa), is formally 'given 
to the bridegroom by her father or other guardian in 
marriage, and is formally accepted by the bridegroom, who 
then recites the following text called the Hymn to Love : 
“ Who gave her ? To whom did he give her ? Love gave 
her. To love he gave her. Love was the giver. Love was 
the taker. Love has pervaded the ocean. With love I ac- 

‘ See the Uttaracharita, Act IV. 2 General Note to Manu, IV. 
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cept her. Love ! may this he thine.” The giver next pre- Lecture III. 
sents a piece of gold as dalcshina, or gratuity, to complete the 
gift of the hride to the bridegroom ; and the skirts of the 
mantles of the affianced pair are then tied together, to 
indicate their union. The bridegroom then recites a text 
for the release of the covr, and she is accordingly let loose. 

Crude as the notions of our ancestors must have been on 
many subjects in the Vedic times, the hymn to Love shows 
that their ideas on the subject of matrimony were perhaps 
as refined as the most enlightened views of the present day. 

Parental love, to secure the future happiness of the daughter, 
gives her to a fit bridegroom, and conjugal love accepts her. 

There is nothing sordid or sensual in this notion of marriage. 

. The next ceremony is the panigraha'na, or the acceptance 
of the bride’s hand. This takes place sometimes on the 
wedding night, and sometimes on the day following. This 
part of the ceremony commences -with the kindling of the 
nuptial fii’e. Various oblations to it are then made, in- 
cluding the mdliavyahriti homo,, or the oblation in honor 

♦ 

of the earth, sky, and heaven. In the coiu’se of these 
oblations, various texts are recited, of which I may notice 
the following, which is recited by the bridegroom': “May 
thou never admit sorrow to thy . breast. May thou pros- 
per in thy husband’s house, blest with his survival and 
viewing cheerful children.” The bride next treads upon 
a stone, while the bridegroom recites this text : “ Ascend 
this stone : be firm like this stone. Distress my foe j and 
be not subservient to iny enemies.” The bride is then 
made to walk seven steps. This is the most material of all 
the nuptial rites, as, according to the sages,^ marriage be- 


» Manu, YIII, 227. 


N 
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LECTirnE III. comes complete and irrevocable on tbe completion of the 
seventh step. These steps typify deliheration/and the taking 
of the final step implies that the bride deliberately enters 
matrimonial life. The husband then addresses the wife 
thus: “Having completed seven steps be my companion. 
May I become thy associate. May none interrupt thy asso- 
ciation with me. May such as are disposed to promote our 
happiness, confirm thy association with me.” Water is 
next poured on the hands of the married pair, while the 
foUo'wing prayer is recited : “ May waters and all the gods 
cleanse our heaids ; may air do so ; may the Creator do so ; 
may the divine instructress unite our hearts.” The hus- 
band then joins his hands with the wife’s, and recites cer- 
tain prayers, concluding thus ; “ Give thy heart to my religi- 
ous duties. May thy mind follow mine. Be thou con- 
sentient to my speech. May Brihaspati unite thee unto me.” 

The last ceremony in marriage is called the uUara- 
vivaha. It consists of two parts, one, in which the bride- 
groom shows the bride the pole-star, the emblem of stability, 
and exhorts her to be stable in her husband’s family ; and 
the other, in which the husband takes a part of a meal, and 
the wife takes the remainder. This latter ceremony resem- 
bles the Roman confarreatio} The bride is then conducted 
^ in solemn procession to her husband’s abode, and there 
various texts are recited, such as these : " May there be cheer- 
fulness here. May thine own kindred be kind here. May 
there be pleasure here. Sport thou here. May there be 
kindness here with me, &c.” Conjugal love, therefore, and 
not marital despotism, is what the wife is taught to expect 
in her husband’s abode. 


^ Mackenzie’s Roman Law (4tk ed.), p. 101. 
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Tlie ceremomes performed a£tev Sanypradan are popularly. Lkctuee ill. 
kno'wn under the name of Kttsandilca!' 

The account given above is in accordance with the form 
prescribed for those who use the Samaveda. For those who 
foUow the other Yedas, the forms are slightly different, 
especially in the order of the ceremonies that foUow the 
Sampradan . . 

In the case of the Sudi'as who are incompetent to perform 
the homa or oblation to fii’e in person,® the homo, is perform- 
ed vicariously through the instrumentalitj’’ of a Bralnnan. 

Tills is in accordance with the opinion of Eaghunandan, 
who says that a Sudra also has the right to the performance 
of the Iwnwb through a Brahman, in marriage, and so forfh f 
and the Vyavahara Maj'ulcha,'* and the Nirnaya Sindliu,^ 
take the same view. 

The foregoing are the ceremonies usually observed at Necessity of 
° ° '' _ their observ- 

Hindu weddings. The important question here arises, how «“ce. 
far they are necessary to constitute a valid marriage. So 
far ,as the question depends upon the original authorities on 
Hindu law, it is not at all difficult to answer it in the affirm- 


» Mr. Wheeler, after describing the marriage of Rama and Sita, in a „ 
note observes : “ It is impossible to avoid noticing the striking resem- 
blance between the ancient marriage ceremony as it was performed by 
our Aryan forefathers in their private dwellings, and the more modem 
rite as it is performed in Christian churches. In Protestant countries, 
the fire on the altar has been rejected as Jewish ; it belongs rather to the 
old Aryan fire-worship. Again the use of holy-water has been aban- 
doned, although it is nothing more than an old rite of purification. 
But in all essential particulars the ceremony is the same. The bride- 
groom and the bride are still placed before the altar, and the father of 
the bride gives away his daughter ; whilst the bridegroom takes her 
hand in his, and pledges his troth in the presence of the altar, although 
the fire is wanting.” — Histonj of India, Vol. Ill, p. 12 note, 

® Mann, X, 12C. 

“ TJdvahatattwa, Institutes of Raghunandan, Yol. II, p. 76. 

^ Ch. IV, Sec. V, 12-14. » Ch. Ill, Sec. I. 
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LECTCBElIL.ative. ‘'The nuptial texts/’ saysManu/ “ai-e a certain rale 
““ in regard to wedlock ; and the bridal contract is known by 
the learned to be complete and irrevocable on the seventh 
step of the married pair, hand in hand after those texts 
have been pronounced.” So says Yaraa : “ Neither by water 
pom-ed on her hands, nor by verbal promise, is a man 
acknowledged as husband of a damsel ; the marital contract 
is complete after the ceremony of joining hands on the 
seventh step of the manied pair,”® And to the same effect 
are the words of Vasistha; “If her husband die after a 
damsel has been given to him with water poui-ed on his 
hands, and troth verbally phghted, but before she has been 
contracted to him by holy texts, that virgin belongs to her 
• father alone.”^ So likewise Narada ordains that the 
essential characteristic of -RTfehood consists in the maniage 
benediction.”* Nor are the above texts mere obsolete dicta 
of the sages. They have been followed by commentator 
after commentator, and then* age has only added to then' 
force. Medhatithi, one of the earlier commontatoi'S of 
Manu, holds that “the non-material quality of being 
an adopted son, like the quality of "wifehood, is the result of 
the performance of honm.” ® So KuUuka, in his gloss on the 
above text of Manu, says, that ^vifehood is not constituted 
without the saptapadi and the nuptial texts ; and Raghu- 
nandan® and Jagannath’*' also take the same view. And in 
fact the very word patni, lawful wife, from its et3Tnology, 
implies a connection with religious rites.** It is true that 


vm, 227. a Coleb. Dig., Bk. IV, 175, 

“ Colek. Dig., Bk. IV, 174. XII, 3. 

= See Nimaya Sindhu, Ch. Ill, See, I. « Udvaliatattva. 

’ Coleb, Dig., Bk. IV, 1C9, Conmieiitary. 

‘ IV, i, 33 ; Mitak , Ch. II, Sec. I, 5. 
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there are some texts which apparently support the opposite Lectuhb III. 
view. Thus Manu says : 

" The recitation of holy texts and the sacrifices ordained 
by the Lord of creatm’es, are used in marriages for the sake 
of procuring good fortrme to -brides ; but the first gift is 
the primary cause and the origin of marital dominion.” 

(V, 152.) 

“The gift of daughters in marriage by the sacerdotal 
class is most approved, when they previously have poured 
water into the hands of the bridegroom ; but the ceremo- 
nies of the other classes may be performed according to 
their several fancies,” (III, 35.) 

But the former of these two texts has reference to the 
origin of the husband’s rights over the wife, which is there- 
in declared to be ' the first gift and as KuUuk Bhatta 
observes, it is not meant to contradict the text in the eighth 
chapter^ quoted above, which declares that the quality of 
wifehood is not produced witliout the nuptial texts and 
the saptapadi: In other words, the meaning is that a 
damsel given by her guardian and accepted by a man with- 
out the observance of nuptial rites, becomes subject to the 
rights and control of that man as her husband, without 
acquiring the rights and status of a wife. As for the other 
text, it refers to the form of the gift only, and not to the 
nuptial rites that follow it. 

Among foreign writers who have examined the subject, 
Colebrooke, the highest authority, is of opinion that “ the 
marriage is complete and irrevocable so soon as she (the 
bride) has taken the seventh step ; and not sooner.” ® Mac- 
naghten when he says that “ the gandharha marriage is the 




> VIII, 227. 


- Asiatic Researches, Vol. VII, p. 303. 
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Lecture III. only one of the eight niode.s for the legalizing of which no 
forms are necessary,” * indirectly gives his opinion that for- 
malities are necessary in the other forms. And even Sir 
T. Strange, though he says that the essence of the rite con- 
sists in the consent of the partie.s,° admits that the hridal 
contract is perfected upon the completion of the seventh step.^ 
The necessity of maiTjdng girls at an early age, and the 
consequent interference of guardians in the nuptial contract, 
coupled with the sacranicntfil nature of mai-riagc, prevent 
irregular and infonnal marriages, and render the ohscrvance 
of forms as strict as possible. There being, therefore, no 
difference between the written law and the actual j)ractice 
of the Hindus on this point, one -'need not feel much hesi- 
tation in sajdng that the observance of ceremonies is neces- 
sary to constitute a valid maiTiage. Nor can it be said 
that the rules enjoining the observance of ceremonies in 
marriage arc not strict rules of law, but arc mere moral 
injunctions — arc rules that arc not imperative in their nature 
but are directory only. This is a distinction Avhich English 
judges and la-wycrs constantly draw with a view to simpli- 
fy the Hindu law by separating its religious from its civil 
element, and thus to reduce it to harmony with more advanced 
notions; and in doing so they are not pcrhai)s always 
wrong, nor do they necessarily depart from the judge’s 
duty of administering the Hindu law as it is ; for Hindu 
la^v^mrs themselves have shown the way, by getting rid of 
inconvenient or obsolete rules upon this principle of inter- 
pretation. The principle is in general a very sormd and 
wholesome one. But its application to the case of mar- 
riage is not only not wamanted by the language of the 

» Principles of Hindu Law, p. 01. 

® 1 Elements of Hindu Law, 44. ^ 
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ruleSj but is likely to be attended with the most misehiev-' Lectuee III, 
Otis consequences. Happily the question as to the validity 
of informal marriages among Hindus has been seldom raised. 

In an early ^case/ it is true that the 'pandits gave their 
opinion that marriage is constituted by the persons saying 
“ I marry/’ &e., k,c., and agreeing to many ; but that opinion 
is not supported by any authority, and, moreover, the par- 
ties in that case were Siklis, not Hindus. Wlien the ques- 
tion is raised, judges ought carefully to guard against 
readily applying the above principle to it. As Fitz James 
Stephen in his speech on the Native Marriage Bill observed: 

" Scotch law goes, far when it enables a man and wo- 
man to marry each other by a few words exchanged in the 
course of a casual conversation; but Anglo-Indian law 
would go infinitely further if it held that two people could 
in that manner convert their children into’ man and wife.” ° 

No doubt, the essence of the contract of marriage, like 
that of every other contract, consists in the intention of the 
parties expressed in some clear way, and the observance of 

form is only evidence of their intention. But considering 

% 

the fact that Hindu marriages are, for the most part, con- 
tracted, not by the parties themselves, but by their guard- 
iaUvS, and considering the absolute indissolubility of mar- 
riage in Hindu law, one must ponder long and cautiously 
before coming to the conclusion that the forms and cere- 
monies which constitute, in that daw, the only safeguards 
against imdue influence and want of due deliberation, can be 
rightly dispensed ivith. I may add that, in almost every 


* Doe (7cm Juggomolnin Mullicli find otters v. Saumcoomar Betee and 
others, 2 3Iorl., 43. 

® Supplement to the Gazette of India, January 27th, 1872, p. 77. 
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Lecture III. polished system of law, some definite form, either civil or 
religions, is prescribed as necessary to he ohseiwed in con- 
tracting marriage. 

The two primary objects to he secured by formalities in 
maiTiage are the prevention of hasty and inconsiderate 
marriages, and the removal of doubts as to the nattire of 
the relation that is created. In order to secure the former 
object, in the absence of more rational modes, long estab- 
lished ceremonious forms cannot well be dispensed with. 
As has been well obseiwed, " ceremonies which strike the 
imagination serve to impress upon the mind the force and 
dignity of the contract ; ” while then .obsciwance secures 
publicity to some extent, and afibrds some time for delib- 
eration. As for the latter object, as was observed by 
Lord Brougham in Warrender v, WarreAid.cr : “ Tlie laws 
of each nation laj’’ do^vn the forms and solemnities, a 
compliance with which shall be deemed the only criterion 
of the intention to enter into the contract.” ^ Hindu law 
has its prescribed forms?, and if we hold the observance of 
these to be optional, it would lead to loose forms of mar- 
riage, utterly subversive of morality, and there would be the 
greatest difficulty in distinguishing between concubinage 
and marriage.^ 

It might be lU'ged that the nuptial rites in the Hindu law 
are so cmnbrous and minute, that an exact observance of 
their details is bj’" no means easy ; and that if those cere- 
monies are held necessaiy, real and bond fide marriages 
would stand in danger of being rendei’ed invalid in conse- 


* 2 Clark and Finnelly, 631. 

“ The celebrated case of Dnlrymplo v. Dalrymplo (2 Haggard’s Con- 
sistory Reports, 51) furnishes a striking illustration of the diiliciiltics 
pointed out above. 
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•qiionce of trivial defecta of form. But there is no , reason Lecture III. 
for this apprehension. All that is required is a substantial 
compliance ■with the forms, to slmw that the parties intend 
to contract marriage. There is a broad distinction between 
an intentional omission to observe the ceremonies, and a 
defective observance of the same by reason of accidental 
eiTor or inadvertence; and it is only the former that is 
required to be avoided. 

Here an important practical question arises, which ought 
not to be left altogetlicr unnoticed. The Brahmos, who 
fox-m a considerable section of the Hindu community in 
its ^vidcst sense, intentionally and out of religious scruple.s, 
omit to observe the Hindu ceremonies of maiTiage, and cele- 
brate their nuptials in a peculiai* form, which is called the 
Brahmi form, but which I shall call the Brahm'ic, to distin- 
gui.sh it from the Hindu form of that name ; and the question 
is, arc these Bra /(mic maiTiages valid in law? This que.stion 
has been discussed in the Legislative Council and in popular 
assemblies ; and even in domestic circles it excites deep 
interest in many, as it concerns the welfare of their children 
and children’s children. The question has a double aspect. 

As regai’ds the Pj'ogi'c.ssivc Brahmo.s wlio profess not to 
come vdthin the pale of Hinduism at all,‘ it would have to 
be answei'od without reference to the provisions of the Hindu 
law, and upon principles of justice, equity, and good con- 
science, which constitute the only law for such cases. But 
in the case of the Adi or Conservative Brahmos who claim 
to be Hindus, the Hindu law cannot altogether be left out 
of view in answei-ing the question. The former case not 
being governed by the Hindu law, presents no conflict -svitli 
that Jaw, and so it is not necessary to dwell upon it here at 

‘ Soo .Supplement to the Gaxetie of India for January 1872, p. 67. 

0 
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Leotube hi. length. It will come for our consideration in a future Lec- 
ture, and at present I would only remark that there is 
nothing in justice, equity, and good conscience, which should 
necessarily invalidate a fonn of maniage, merely because it 
is new, and differs from the old and ordinary form, when 
such new form is recognized by a considerable body of per- 
sons. In the latter case, I venture to affirm, 'though 
with some hesitation, for the point is not considered alto- 
gether free from doubt,* that the BralmAc marriages are 
valid. But you must bear in mind that their validity rests 
upon peculiar and exceptional grounds. It is very doubtful 
’whether custom, which has the force of law in Hindu juris- 
prudence, can be invoked in favor of such marriages. For 
custom, to have the force of law, must be ancient, while the 
nuptial form in question is quite of recent origin. But 
though custom in the ordinary sense may not sanction these 
marriages, stiU we ought to hold that they are valid. To hold 
otherwise would be to hold that Hindu law incapacitates a 
Hindu for marriage, if he has religious scruples to comply 
with some of its prescribed forms. This would not only be 
unreasonable in itself, but would be contraiy to the generally 
tolerant character of Hinduism, which allows, within limits 
of couree, ginat latitude of principle in matters of doctrine 
and worship. The Brahmic form of marriage being one that 
is recognized by a considerable body of persons, there can 
be no objection on the ground of difficulty in distinguishing 
maniage from inferior forms of union between man and 
woman. The position of the BTahmic mamages in relation 
to the Hindu law is similar to that of Jew and Quaker 
maniages in relation to the English law. 

' The opinion of Mr, 'Cowie (Adfocate-Greneial) -was against Iho 
Ttilidity of the Brahmic marriages. See Snpplement to the Gazette of 
India, January 27, 1872, p. G9. 


! 

t 



TDIE FOE CELEBEATION OF MARRIAGE. 107 

The question, as I have already said, is an important LEcxunE III, 
one, and %vithin the limits that I must here propose to my- 
self, you cannot expect anything like an adequate treatment, 
of it. You vrill find the question discussed at great length 
in FitzJames Stephen’s elaborate speech on the Native 
Man’iage Bill.*^ The point will again occupj’- our. attention 
in a future Lecture,^ when we come to consider the custom- 
aiy fonns of marriage among the Hindus. 

In connection mth the observance of fonnalities in mar- 
riage, as well as other mattei-s aftecting^ its validity, there is. 
an important rule of oviclenco which you should bear in mind, 
namcl}'’, that if a mtirriagc in fact is established, there would 
be a presumption in favor of there being a marriage in law.® 

The time for celebration of maniage has to be fixed in 

^ brationof mar- 

accordance "with various astrological and other considerations.* ‘■'“S®* 

Tlicso do not aflcct the validity of mamage, and so- 1 need 
not take any further notice of them. Thoi’c is only one 
question connected vdth time which .seems to have a 
legal aspect, — ^namely, whether mai'riage solemnized dui-ing- 
the impurity (amuch) of either party omng to the birth or 
death of a kinsman is valid. In the case of Ra'tmilinga 
JPillai V. Sadasiva Filled,^ it was contended that adoption 
during impurity was invalid, but the point was not decided, 
as it was found as a fact that the adoption had taken 
place after the j)criod of impurity had expired. There is 
no reported case with reference to marriage, but in prac- 
tice man’iage never takes place during impurity. The reason- 
for this is, that one under impurity cannot take part in the 

* Supplement to tlie Gazette of India, Jan. 27, 1872. ^ .See Lecture VI. 

^ See Indorun Valungypooly Tnver v. Raranswamy P.andia Talaver,' 

12 W. R. (P. 0.), 41. 

See Udvnhtatb-vra. Ragliun.andan's Inptitntcs. Vol. II, p 09 ; Steele,, 
pp. 27, 164. -M W. R; (P. 0.). 26. 
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religious ceremonies in marriage.^ But the prohibition of 
marriage during impurity would hardly he regarded as any- ' 
thing more than a mere moral injunction. 

The usual ceremonies being observed, marriage becomes > 
complete and irrevocable, and consummation is not neces- 
saiy to render it valid. There is no distinction in the 
Hindu law .between consummation and non-consummation.® 
It was at one time doubted whether questions of the validity . 
or invalidity of Hindu mai'riages not involving questions of 
right to property, could be tried in the Courts of this coimtry. 
In the case of Anjona Dossee v. Pvoladh Ghunder Gliose," 
Mr. Justice Glover, following an earlier case,* held that such 
questions could not be tided by the Civil Courts ; but on 
appeal, this decision was reversed.'* The facts of that case 
were shortly these : Anjona Dossee, as the mother and 
guardian of her minor daughter Kujipoora (an infant of 
about five years of age), sued the defendant Proladh 
Chunder Ghose, alleging that he (defendant) had forcibly 
carried off Kuppoora Dossee without her consent to the 
house of a third party, and there had gone through a mar- 
riage ceremony with her. The suit was brought to declare 
that marriage invalid. The Officiating Chief Justice 'Nor- 
man, in delivering the judgment on appeal, observed : — 

“ Suits relating to mandage deal with that which in the 
eye of the law must be treated as a civil contract, and with 
civil rights arising out of that contract. Suits for relief 
against contracts procured by force or fraud are ordinarily 
cognizable by Civil Cotuds. 

“ In a suit declaring, the invalidity of a marriage, the Couid 
could grant consequential relief. It might restrain the per- 

* See IJdvabatattwa, Inst., Vol. II, p. 76. 2 Str., 33. ® 14 W. R., 132. 

" amsurn Mitter v. Rakbal Doss, 11 W. R., 412. ^ 14 W. R., 403, 
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son alleging himself to have the rights of a hushand from Lectuee III. 
enforcing any claim to the custody or possession of the per- 
son of the woman founded on the supposed marriage. 

“ If such relief could he granted, it is not easy to see why 
a declaratory decree imder section 15 might not be made. 

Such a declaration may be of the greatest importance to a girl 
circumstanced as the infant plaintitf is. If the maniage is 
in fact no marriage, unless she can obtain a declax-ation from 
a Court of Justice that the marriage is null and void, 
unless she can obtain the protection xvliich such Court can 
give her, she may be obliged to live with the defendant in a 
state of concubinage, or at least she will be prevented from 
maiTying any one else. The rights which a decree in this 
suit may protect, vith which the defendant may be res- 
trained from inteiicring, — the preservation of the personal 
pui'ity of the infant plaintiff and her right and power to 
contract a valid marriage, — are amongst the highest rights 
which a human being can possess ; and it would be a mat- 
ter deeply to be lamented if the Court had no power to pro- 
tect and defend them. 

“ We have, however, no doubt of the existence of that 
power. We think that a suit .such as the present, which is a 
suit of a civil nature, may Ixe entertained in the Civil Courts 
of this coimtiy under the provisions of section 1, Act VIII of 
1859, and that view seems to inc to be sanctioned by the 
opinion of the Lords of the Privy Council in the case we 
have referred to. 

“ We think that the Court must have jurisdiction in such 
suit to declare the mamage void, if procured by fraud or 
force, and celebrated without the consent of the necessary 
parties or without the formalities necessaiy to render it ^ 
binding maniage according to Hindu Law.” 
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Scope of the present Lecture — Nntnra of the murriage contract— Nature of the 
marriage contract in tlie Hindu law— Rights of the husband and tlie -wife over 
the person of each other— Ciistodj' of an infant wife— Restraint of wife’s liberty 
—Correction of her person— Remedy of the husband against infringement 
of marital rights— Restitution of conjugal rights— Cases in which restitu- 
tion of conjugal rights is not allowed- Effect of change of religion on the 
claim for restitution of conjugal rights — Act XXI of 18GG— Adultery — Effects 
of marriage on personal capacity — RemaTringc— Supersession — Present on 
supersession— Remarriage of a convert to Christianity relapsing to Hindu- 
ism— Man and wife one person in Hindu law only for religious purposes — 
Wife ma}' contract — She maj- sue and bo sued — She is not exempt from 
arrest in execution of civil process — Husband and wife competent witnesses 
• for or against each other — Effects of marriage on the propertj- of tlie hus- 
band and of the wife— Wife entitled to a share on partition — ^Wife entitled 
to maintenance— From whom— Maintenance when nllowed to a wife living 
apart— Maintenance when forfeited— Rate of maintenance— Arrc.ars of main- 
tenance — Recovery of maintenance under the Code of Criminal Procedure- 
Maintenance of concubines — Husband and wife how far bound by each other’s 
contracts— Bombay Act VII of 186G— Husband or wife entitled to compen- 
sation under Act XIII of 1855— Effects of marriage on offspring— Legiti- 
macy — Effect of marriage in a different c.iste on legitimacy — Presump- 
tion of legitimacy — Bastard’a right to inherit — Maintenance of children — 
Right to give or take a son in adoption — Paternal power under the Hindu 
law — 5Iaintenance of parents — Rules for women whose husbands arc away— 
Appointnjent of a wife to raise up offspring. 

Having considered between what parties and in what 
mode the matrimonial union can he foi’med, I now come to 
the consideration of the legal consequences of that union. 

From the very nature of the conjugal relation, each paiiiy 
acquires certain rights over the person of the other ; and in 
most systems of law, the property of each also becomes 
subject, more or less, to the rights of the othei*. In some 
countries, again, marriage attaches to one of the parties, the 
wife, important personal privileges and disqualifications. 
Besides these results which affect the parties immediately 
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concerned, tlie conjugal relation is the source of other Lectubu IV.* 
iuipoitant legal consequences. It confers on the issue of 
the union the status of legitimacy, and thus forms the foun- 
dation of the rights of inheritance, lineal and collateral ; 
and it is the basis of the legal, as distinguished from the 
natural, relation of parent and child. Without aiming at 
strict logical precision, these several consequences of mar- 
riage may be conveniently anranged rmder the following 
four’ heads those relating to the persons of the parties ; 
second, those relating to their personal capacity ; third, those 
relating to their property; and fouiih, those relating to 
their offspring. This division will be kept in view in dis- 
cussing the topics of the present Lecture. 

Here it ought to be observed that the legal consequences Nnuire of fho 

, . 1 . 1 )narriaf;e 

of maiTiage depend in almost every civilized country, not contract. 

upon the will of the parties to it, but upon the law which 

governs them. Parties may choose not to marry; but if 

tl^y many at aU, they must do so, not upon their own 

t rms, but on terms fixed by the law under which they live. 

If 'theynnce contract the tie, they cannot afterwards break it, 

oven if they both agr-ee, unless the law allows it. For this 

reason, it has been sometimes doubted wliether mariiage i.s, 

properly speaking, a contract. " It is rather,” says Story, 

“ to be deemed an institution of society, founded upon the 

■consent and contract of the parties ; and in this view it has 

some peculiarities in its nature, character, operation, and 

oxtent of obligation; different from what belong to ordinary 

contracts.” ‘ No doubt it is not a contract in the sense in 

which any other agreement, such' as betrothal, is a contract. 

In one sense, however, maniage is a true contract ; for the 


' Conflict of Laws, § 108 note. 
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LncTURE IV. parties ^^"llen they marry, in fact enter into an agi'eement 
tq peiform certain duties towards each other for the rest 
of their Kves : it is a contract to he followed by a whole 
life of specific performance. “But,” as a distinguished 
Scottish judge’ obseiwes, “it difiers from other contracts in 
this, that the rights, obligations or duties arising from it 
are not left entirely to be regidated by the agi-eements of 
parties, but are, to a certain extent, matters of municipal 
regulation, over which the parties have no control by any 
declaration of their will.” The object of this interference 
of law with the fr-eedom of parties in their mutual dealings, 
is to guard against the consequences of individual caprice 
and Avant of foresight, in a transaction which is of the most 
seiious importance not only to themselves, but to society in 
general. How far it is justifiable is another question, which 
it would be foreign to my present pxfrpose to discuss. 
It will be sufficient here to obseiwe that such interference 
marks to some extent a backward state of social progress. 
It Avas more exten-shm in ancient society than it is now, 
and it sIioaa’-s that the law has not full confidence in the 
judgment of the people in matters touching their OAAm in- 
terests. There has, hoAv^ever, been a steady advance towards 
reducing this interference of the laAv as regards marriage. 
Thus, in England, though by the common law the AAufe loses 
all her rights of holding property independently of her hus- 
band during coA^’ertAu-e, yet this nile has been allowed to be 
evaded by means of maniage settlements," and noAv impor- 
tant exceptions to it have been created by the Married 
Woman’s Property Act, 33 and 34? Viet., c. 93. So, as 


* Lord Robertson in Fergusson on Marriage and Divorce, 397, quoted in 
Story’s Conflict of Laws, § 109. 

® See Stopben’s Commentarica, Bk. Illj Cb. II. 
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regards divorce, tlioiigh the law regards marriage as gener- Lecture IV. 
ally indissoluhle, and disfavours separation, arrangements for 
sej)aration have long been allowed.* The Code Napoleon, 
while it enacts that “ married persons cannot derogate from 
the rights resulting from the power of the husband over the ■ 
persons of his wife and his children,” nor fr’om the prohibi- 
toiy regulations of the Code, at the same time declares that 
“ the law does not regulate the conjugal association as res- 
pects property, except in default of special agreements 
which the married parties may make as they shall judge 
convenient, provided they are not contrary to good morals.” ® 

Before the Revolution, the law of France regarded mar- 
riage as indissoluble ; but the Code Napoleon allows divorce 
and separation of persons ; ^ and though divorce was for a 
time abolished, it has been again aUowed." 

The Hindu law on this subiect stiU retains its archaic Nature of tbe 

marriage 

character. Mamage in that law is not merely a contract contract in the 
® ^ y Hindu law. 

but also a sacrament ; and the rights and duties of the mar- 
ried parties are determined solely by the law, and are inca- 
pable of being varied by their agreement. As Mann emphat- 
ically declares, “ neither by sale, nor desertion, can a wife be 
released from her husband.”® Following the spirit of this 
rule, the High Court of Bengal, in the case of Seetaro.m 
V. Mussamut AJieeree Heeranee, said: “It is contrary 
to the policy of the law to allow persons by a contract 
between themselves to avoid a marriage on the happening 
of any event they may think fit to fix upon.”® The event 
in that case was the husband’s not continuing to live in the 
wife’s village. ' 

O 

^ See Stephen’s Commentaries, Bk, III, Ch. II. 

® Arts. 1387, 1388. s 229—233, 306—311. 

♦ Mackenzie’s Roman Law, 4th ed,, pp. 126, 126. 

‘ IX, 16. * 20 W. R,, 49. 



LEGAL CONSEQUENCES OF JIAllRIAGE, 


Hi 


Lectuee IV. 


Eights of the 
husband and 
the Tvife over 
the person of 
each other. 


The duties of man and tvife form one of the eighteen 
titles of iW according to Manu^ and other sages.“ As a 
text of the Smxiti® declares litigation between man and wife 
to be illegal, Jagannatha opens his disquisition on this title 
of law with the question, “ Is it not impossible that there 
should, be such a title of judicial procedure as the Duties of 
Man and Wife, since litigation is forbidden in a controversy 
between man and wife, by a text of civil law cited in the 
Mtakshara 1 He notices several answers, of which the 
substance is, that such litigation is never laudable, and that 
it ought to be discouraged, though it must be sometimes 
allowed ‘from the necessity of the case. 

I now proceed to notice the legal consequences of mar- 
riage under the Hindu law, and first those relating to the 
persons of the parties. 

It follows from the very nature of the matrimonial rela- 
tion that the husband and the wife must each be entitled to 
the society of the other. It is one of the express conditions 
in the nuptial vow of the Hindus that each party is to be- 
come the associate of the other.® Accordingly Manu de- 
clares, “ Let mutual fidelity continue tiU death.” “ Let a man 
and woman 'united by maniage, constantly beware, lest at 
any time disimited they violate their mutual fidelity.” ® 
And the sages denounce the desertion or neglect of either 


party by the other without just cause as an act punishable 
in this world and in the next.’’ While the wife is directed 
to revere the husband as a god,® the husband is likewise 


^ VIII, 7. = Narada, Pfc. 1, Cli. I, 19. 

® Colebrooke’s Digest, Bt. Ill, Ch. 1, 10. 

■> Ibid, Bk. IV, Ch. I, Sec. I. 

* See Asiatic Eesearches, Vol. VII, p. 303. 

’ Colebrooke’s Digest, Bk. IV, .57 — 61, 03, 72. 

• ® Manu, V, 161, 


' IX, 101, 102. 
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required to honor a virtuous wife.^ Nor is conjugal asso- Lectdee 
ciation limited to temporal purposes alone religious rites 
are ordained in the Vedas to he performed hy the husband 
in company with the wife.° So sacred and peculiarly favored 
is the association between man and wife in the eye of law, 
that our Penal Code, wliile punishing the harboui’ing of 
offenders generally, does not regard it an offence when the 
harbouring is by the husband or wife of the offender.® • 

So far the duties of the husband and the wife -with res- 

I 

pect to each other’s person are reciprocal. But perfect 
equality of rights in the manied couple has never yet been 
aIlow’'ed by any system of law. Without den 3 Tng the posi- 
tion maintained by some of the most advanced tliinkers^ of 
our age, that conjugal soeietj' in equality is the best foian of 
that society, it must be admitted that such equality is prac- 
tically allowable only for persons of a high degi’ee of cultiue ; 
and that in the majority of cases, some fonn of domestic 
government is necessary to prevent disorder and discord, 
which would otherwise inevitably arise from the conflict of 
opposing wdlls, both equally supreme, in persons bound to live 
, together. And if there must be inequality, it is not difficult 
to see that it must be in favor of man. “ In his hands,” to 
use the language of Bentham, “the power maintains itself. 

Give the authority to the woman, and eveiy moment a revolt 
would break out on the part of her husband.”^ Tins 
inequality was originally very great, but the tendency of 
society has been to reduce it as far as possible. The Hindu 
law in respect of this inequality partakes to some extent no 
doubt, of the character of other archaic systems ; but on the 


’ Manu, III, 5n. 
»'Sec. 212. 


* Manu, IX, 96, 

■' Theory of Legislation, p. 230. 
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Lecture IV. whole, as you will see in the end, 'it is far more equitable 
towards the female sex than most of those systems. 

As a rule, in the Hindu law, the state of women is one of 
peiqDetual tutelage. '“Tlieir fathers,” says Manu, “protect 
them in childhood ; their husbands proteet them in youth ; 
their sons protect them in ago ; a woman is never fit for inde- 
pendence.’” Youth in this text is explained by KuUuka 
to mean coveature., The same rule is laid , down by other 
sages, and adopted by authoritative commentators, such as 
Vijnaneswar and Sulpani.“ -Accordingly, after marriage, a 
woman, AAdiether a major or a minor, comes under the protec- 
tion and guardianship of her husband.'’ If the husband is him- 
self, by reason of minority or the like, under the authority of 
another, the wife comes under the control of that other. This 
is perhaps what is indicated by the fact that by marriage a 
woman’s gotra, or connection by bii-th with her primitive 
stock, is by a fiction of law supposed to be changed, and she 
is regarded as affiliated to the gotra of her husband.'* It is 
, a change of no consequence now, but seems to have meant 
at one time the transfer of a woman from the patriarchal 
authority of one family to that of another. This incident » 
of marriage had its counterpart in the Roman law, by wliicli 
the wife came under the nnami^ or authority of her husband 

by being supposed to become his daughter.® 

♦ 

Cnstodj- of an The custody of an infant Avife belongs, as a rule, not to her 

infant wife. 

parents but to her husband. In the case of Kateeram 
Dohmee v. Mtcssavmt Gendkev.ee and others^ Sir. Justice 

Slarkby obseiwed : “ The man-iage of an infant being under 

* - 

' IX, 3. ® Colcbrooke’s Digest, Bk. IV, 1, C. 

® Macnaghten’s Principles of Hindu Law, 104. ' 

See Udvalintattwa, Inst., Vol. II, p 72. 

® See Maine’s Ancient Law, p. 155 ; Sandars’ J ustiniaii , p. 11 2. 

«23W. R., 178. 
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the Hindoo law a legal and complete man-iage,the husband, in Lecture iv . 
my opinion, has the same right as in other cases to demand 
that his wife shall reside in the same house with himself. 

I do not think that au}^ Court can deprive the husband of 
this right except upon some tangible and definite grounds, 
which show that, under the special circumstances of the 
case, the wife is absolved from this dut}'-, and her parents 
or guardians from the duty of sun-endoriiig her to lier 
husband ; and we cannot, in my opinion, say, without 
contravening the Hindoo law, that infancy of a wife consti- 
tutes such a ground, though it might, I think, be right in 
the ease of a very jmung giii to inquire the husband to 
show that she wmuld be placed b}"^ him under the immediate 
care of some female member of his farail 3 ^'” \\niere, how- 
ever, a well-established custom exists ‘ for a child-^vifo to 
romain away from her husband, and not to come to live 
with him in his liouse imtil a ceidain event lias occurred,' 
such custom has been recognized by the Courts.' 

B}*- the Acts relating to the guardianship of minors (Act 
XL of 1858, section 27, and Act XX of 1864, section 31) it 
is provided that nothing in those Acts shall authorize the 
appointment of a guardian of the person of a female whose 
husband is not a minor. 

When the husband is himself a minor, his guardian 
would, as a rule, be also the guardian of the wife. This 
would follow from the' role that after the husband’s death, 
liis nearest kinsman is the guardian of the widow in pre- ' 
ference to her father or any of her paternal relations." But 


' Simtosli Ram Doss v. Gera Pattuck, 23 W. R., 22 ; gee also Steele, 
pp. 29, 1G5. 

Colcln-ookc’s Digest, Bk. IV, 13; Macnaghten’s Precefleiits of Hindu 
Law, Cli. VIT, Cases i and iii. 
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Lectuee iv; in exceptional cases, the Courts, as representing the sovereign 
'who is the universal guardian in Hindu la-w,^ may allow an 
infant wife during the minority of her husband to remain 
under the guardianship of her parents in preference to that 
of her husband’s relations. 

Restraint of Under the Hindu law, as indeed under most other 

wife’s liberty. 

systems, the liberty of the wife is liable to be considerably 
restrained by the husband. The duty of attendance on 
her husband, which is so strongly inculcated, ° obliges her to 
follow him wherever he chooses to'reside. And it is a general 
principle of law that the domicile of the wife follows 
that of her husband.^ She is also boimd to refrain from 
> going to arfy place where her husband forbitis her to go. 

. Manu says : “ Druildng spirituous liquor, associating with 
evil persons, absence from her husband, rambling abroad, 
unseasonable sleep, and dwelling in the house of another, 
are> six faults ^vliich bfing infamy on a married woman.”* 
Being accustomed to seclusion almost from infancy, Hindu 
women seldom feel tliis restraint on their liberty with any 
degi'ee of keenness. Nor would a Hindu liusbandbe punish- 
able under the Penal Code (section 339) for enforcing this 
restraint, as the person restrained in tliis case has no light 
to go wherever she chooses. 

A man may deprive a disloyal wife of aU her enjoyments 
and comfoi’ts, and make her live on bare subsistence.^ The 
husband is enjoined to re-strain the vdfe in various ways, 

■ to preserve her from vice ; but after all, says Manu : “ By 


‘ Manu, VIII, 27,28; Colebrooke’s Digest, Bk. Y, 460—163 ; 1 Strange, 71. 
° Golebrooke’s Digest, Bk. lY, 91, 92. 

® Story’s Conflict of Laws, § 4G ; Act X of 1866, ss. 16, 16. 

IX, 13. 

° Colobrooke’s Digest, Bk, IV, 81 — 83. 
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confinement at home, even under affectionate and observant Lecture IV. 
guardians, they are not secure ; but those •women are truly 
secme -who are guarded by their o'wm inclinations. 

A. -wife, according to Mann, may be corrected -when she Correction of 
commits faults, ‘ "with a rope or small shoot of a cane ; but 
on the backpart only of the body, and not on a noble part 
by any means and the rule is qualified by the pro'vdsion 
that he ■who strikes her otherwise than by this rule incurs 
the guilt of a thief, “ Barbarous as this rule is, it is not 
peculiar to the Hindu law. There was such a rule in the 
Civil law. And even in a system regarded as more polished, 
a similar rule was at one time well recognized ; and we read 
in Stephen’s Commentaries on the Laws of England, that 
though this power of correction began to be doubted in the 
reign of Charles 11, “yet the lower rank of people, who were 
always fond of the old common law, still claim and exert their 
antient privilege : ■ and the Com'ts of law •will still permit 
a husband to restrain his wife of her liberty, in case of any 
gross misbehaviour. ” “ But the rule iu the Hindu law is 
seldom' earned into execution, and the weight of Manu’s 
authority is in this instance almost balanced by a text of 
high authority, which says : “ Strike not even with a 
blossom a •wife guilty of a hundred faults, ” And later 
Hinduism, though justly meriting the reproach of 
being the cause of many social evils, has in this instance 
helped to raise the position of the -wife, by identifying her 
•with the primary di-dnity Sakti herself, and making her 
person sacred against the least ungentle touch. I may add 
that our Penal Code makes no exception in favour of the 
husband’s right to chastise the •wife. 

VIII, 299, 300. » Vol. II, pp, 277, 278 (6th ed.) 

^ Colehrooke’s Digest, Bk. Ill, Ch. 1, 11, note. 


" IX, 12. 
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Lecture IV. Jq an early case, it was held that an action could not 
be maintained for loss of character by a wife against 
her husband under the Sastra, because a woman’s husband 
is like unto her god, and she must remain obedient to his 
orders and conform to his wiU.^ The coiTCctness of this 
ruling is open to question. For the Hindu law not only 
directs the vdfe to revere the husband as a god, but it 
also directs the husband to honor the wife. But what- 
ever doubts there might have been on this point, have 
now been removed. And the Indian Penal Code, how- 
eA’^er unseemly its interference may be, will not allow 
any husband to trifle with the reputation of his wife with 
impunity. 

Ho system of law has ever surpassed our own in enjoiu- 
ing on the wife the duty of obedience to the husband and 
veneration for his person. It is inculcated by the highest 
autliority that,/' though unobservant of approved usages, 
or enamoured of another woman, or devoid of good 
quahties, yet a husband must constantly be revered as a 
god by a virtuous wife.”® Nor have precepts hlce these 
been without their eflTect. The feelings which they serve 
to engender, often enable the' wife cahnly to bear her lot 
however unhappy, and to try to propitiate a cruel husband ; 
and often preve’nt those vain bickerings which can only 
embitter life. 

\ 

Remedy of tlie Such being the rights which the husband acquires by 
nsainst in- marriage over the wife’s person, the next question is how 
rnantaTdgiits. they are to be enforced in case of infringement. 


^ Deotoon-wur v. Umbarain Lala, 1 Borr., 370, cited in 1 Morloy’s 
Digest, 288, pi. 11. 

- Mann, V, 151. 
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^Vliere the wife is an infant, and the husband seeks to Lecture IV. 
have ber in Ms custody, the propter course is to proceed 
according to the provisions of Act IX of 1861. Tlie hus- 
band may also by a civil suit obtain an injunction upon 
any person detaining his wife, to abstain from putting any 
obstruction in the way of the wife’s returning to her 
husband; but no order can be made upon such person 
directing liim to send the -wife to her husband.^ - 

■W^ierc the 'wife is qualified by her age to peiform her conju- Kestitution of 
gal duties; the proper remedy for the hnsband is a suit for 
restitution of conjugal rights. It was at one time doubted 
whether such a suit would lie in the Civil Courts of India, 
and the ground for such doubt was the difficult}’’ of enforcing 
the performance of conjugal duties in their detail ; but the 
point has been settled by the decision of the Pri-vy Council in 
.the case of MooiisJieo Busloor RvJieem v. Shurtisoonnissa 
Begum.^ In that case the Judicial Committee observed: 

“ Upon authority then, as well as principle, their LordsMps 
have no doubt that a Mussulman husband may institute a 
suit in the Civil Courts of India for a declaration of Ms right 
to the possession of his wife and for a sentence that she 
retinn. to cohabitation, and that that suit must be deter- 
mined according to the principles of the Mahomedan Law. 

The latter proposition follows not merely fr’om the impera- 
tive words of Begulation IV of 1793, section 15, but firom 
the nature of the- tMng. For since the rights and duties 
resulting from the contract of marriage vary in different 
communities, so, especially in India, whei-e there is no 
general marriage law, they can be only ascertained by 


* Lall NatR Misser v. Sheoburn Pandey, 20 W. R., 92. Bub see Hurka 
ShuBkur V. Raeejee Munobur, 1 Borr., .S53, 1 Morlcy’s Digesb, 288 "pi. 11. 

“ S W. R., P. 0„ 3 ; or 11 Moore’s Indian xVppeals, 551. 

Q 
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Lectoee IV. reference to the particular law of the contracting parties.” 

Though the case was one between Mahomedans, the nile 
laid down e\ddently applies mutatis mutandis to the 
Hindus, and it has been so applied.* But the form of the 
decree m such suits, and the mode of executing it, have 
been points for some controversy. It seems to have been 
sometimes held,® that the decree should direct the deli- 
very of the wife bodily into her husband’s hands, and 
the language of article 34* of the second schedule of the 
Limitation Act (1877) which provides for suits for the 
recovery of a wfe, might perhaps be referred to as favoring 
such a view. But the provisions of the Limitation Law are 
no safe guide in such matters ; and it may now be taken 
as settled that the proper form of the decree should be this ; 
" that the plaintiff is entitled to his conjugal rights, and 
that his lawful wife, the defendant, be ordered to return to 
his protection.”® 

Regarding the mode of execution of such a decree, there 
was some difference of opinion in the Indian Courts. 
Wliile it was held by the High Court of Bengal in the 
case of Oatha Ram Mistrce v. Moohita Kochin Atteah Romoo- 
nee* that the decree in such cases could only have the effect 
of a declaratory decree, and was incapable of enforcement by 
any coercive process against the wife, the Bombay High 
Court i-uled,^ that in case of disobedience, the decree 
could be enforced by imprisonment of the wife under section 
200 of Act VIII of 1859. The question has now been settled 

' Kateeram Dokanee v. Mussamtit Gendhenee, 2.3 W. R., 178. 

^ Hurka Shunker v. Raeejee Manokur, 1 Borr., 363, cited in ,1 Motley’s 
Digest, 288, pi 11. 

^ Koobur Khansnma r. Jan Khansaina, 8 W. R., 467 ; Chotun Bebee 
Ameer Ckund, 6 W. R.. 106. 

^ 3 W. R., 179. 

‘ Yamuna Bai v. Naiayan Moreskvar Pendse, I. L R., 1 Bom., 164. 
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by Act X of 1877 (section’ '260), which provides that a Lecture lY. 
decree for restitution of conjugal rights may be enforced by 
the imprisonment of the person and the attachment ot the 
property of the party against whom such decree is made. 

But though no longer regulating the proeedui-e in such cases, 
the judgment of IVIi'. Justice Markby, in the Bengal case 
just referred to, is highly instructive ; and I thinlc it may 
be useful to quote the follo^ving passages from it ; — - 

“ It appears to have been at one time thought that in tliis 

, Y 

country the duty of cohabitation should be enforced by 
seizing and making over the recreant pai’ty bodily to the 
claimant, and cases are mentioned in which this has been 
directed in the case of a wife refusing to retmn to her hus- 
band. I am not aware of any case in which it has been 
suggested that similar violent measm’es should be taken 
against a husband refusing to receive his wife; and the 
cases in which a wife has been so treated are obviously 
based upon the notion that the husband purchases the wife 
at marriage, and that she thereby becomes an article of Ms 
propei’ty. Widely as this notion has prevailed in the world 
I need scarcely say, that it is wholly abhorrent to the Hin- 
doo law. 

* *- * *■ » 

“ I do not, indeed, think it likely that any one will con- 
tend that the bare declaration of the existence of the rela- 
tion, even if not ‘relief’ in the technical sense of that 
term, is not of the greatest value and assistance to the 
parties : what seems to be considered is that the Courts must, 
in order to be logically consistent, follow up this declaration 
with aU the powers wMch they possess. 

“ That the Courts, however, are not hemmed in by any 
such necessity is, I think, indisputable. The simplest and 
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Lecture iv. most direct, and indeed the„ only really effectual, mode of 
eifforcing the obligation, and, therefore, the one to he adopt- 
ed, if the Courts have no discretion in the exercise of their 
power, is to bring the parties together by force. But this 
has been universally repudiated, not only in India, as is 
above shown, hut in every other country as shocking to our 
feelings of humanity. The alternative of forcing the recu- 
sant party into compliance by imprisonment is a course 
which to my mind has little to recommend it by comparison, 
and though not quite as universally condemned has also 
been very generally repudiated. Dming the anxious en- 
quiry, which I have thought it my duty to make upon this 
subject, I have ascertained that, upon the continent of 
Europe, the right both of the husband and of the wife to 
cohabitation (in the etymological sense), the husband select- 
ing the place of residence, is everywhere considered as 
altogether beyond dispute. So also is the right to proceed 
against and to punish any third person who detains a wife 
from her husband : so also is the light of the husband to 
maintain a suit against the wife if she refuses to acknow- 
ledge the marital rights. But all attempts at enforcing this 
duty by compulsion have been abandoned or very nearly 
so. The only trace of compulsion which I have found is 
in some smaller states of Germany, where a very small fine 
or a few days’ simple confinement of the woman appears 
to be allowed. If this produces no effect, no further punish- 
ment can be inflicted. The Prussian Courts have expressly 
decided that-no direct compulsion whatever can be applied. 
The matter has been the subject of considerable discussion 
in Austria and in France. In the latter country I am in- 
formed on the liighest authority that the question has been 
settled against the use of compulsion. In Austria I am not 
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sure that the question has been finally set at rest, but I Lecture IT. 
have reason to believe that the leani n g is strongly against 
the use of any such means. 

“ If we consider the law of England, I think the difficulties 
about the Civil Court attempting to enforce by compulsion 
the observance of conjugal duties are in no way lessened. 

Perhaps some persons would be inclined at first sight to 
treat the law of England as afibrding an example of the 
almost ' xmbounded exercise of judicial power in this dii’ec- 
tion : and if we look to forms and words only, it is so. The 
old ecclesiastical Courts, that is, the Chui'ch, claimed to have 
power to enforce specifically tbe performance of conjugal 
duties in their minutest particular, and gave decrees accord- 
ingly. But inasmuch as these Courts soon found that they 
had no effectual independent power of enforcing their 
decrees when pronounced (3 Black. Comm., 101), this claim 
was not so substantial as at first sight appears. I am imable 
to find any exact information in any books available to me 
as to the exact proceedings which could be taken upon the 
decree of an ecclesiastical Court for the restitution of , con- 
jugal rights. Undoubtedly, the ecclesiastical Courts had a 
right to call in the ordinaiy civil power in aid of its own 
weak authority (Black., uhi supra), but whether from the 
difficulty of the procedrue, or the contempt entertained for 
those who invoked the assistance of the Court for such 
purposes (3 Black., 94), such extremities were, I believe, 
very rarely proceeded to. No doubt, the Coiut which now 
exercises jurisdiction in matters matrimonial in place of the 
old ecclesiastical Courts has the same power of enforcing 
its decrees as the Court of Chancery, but I can only find 
thi'ee cases in the reports since the new Court was estab- 
lished in which A\u’its have been actually issued. It is 
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Lectuee rv. significant that, in two of these cases, the recusant party 
had already escaped out of the country. 

“ But surely when we look to the law of England for a 
guide, it is where that laAV is in harmony with the general 
principles of equity and jui'isprudence that we should adopt 
it ; not where it is exceptional. That the English law on 
the subject of enforcing conjugal rights is exceptional, I 
have no manner of doubt. It is based on the canon law 
or the law of the Church, and as far as I can gather, the 
folloAving are the propositions which that law maintained : — 
(1) that all sexual interconrse, except between husband and 
■wdfe, is a mortal sin ; (2) that marriage is a divine imtitu- 
. tion enthely under the contpLof the Church ; (3) that all 

marriages not sanctioned by the Church are unlawful; 
(4) that divorce is impossible ; (5) that the Church can release 
the parties from then,’ conjugal duties; and (6) that they 
can enforce these duties in the minutest pariiculai-s. The 
law of England has, in modern days, to a very gi-eat extent, 
rejected these pretensions and modified these views, but 
they have not as yet been radically removed : rather, hoAv- 
ever, in my opinion, because they produce but small prac- 
tical evils, than from any approval of the principles on which 
they rest.” 

We have hitherto considered only the case of the husband 
seeking to enforce his conjugal rights ; but the same rides 
apply where the wife is the wronged part}’-, and seeks 
• redress. 

Cases in which Though, as a rule, either spouse is entitled to a decree for 

restitution of , • , , • p • i i i • . 

conjugal rights restitution 01 conjugal righis against' the other, there arc 
' cases in Avhich such decree AAdll not be granted. Thus, 
Avhere a custom binding upon a particular class or caste is 
established, by AAdiich the husband is not do cohabit with his 
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wife until a second ceremony is gone thinugh after marriage, Lectxjeb IV. 
a claim for restitution of conju^ rigliis will not be enforced 
lyhere such ceremony has been neglected.^ 

How far cruelty and ill-treatment would be an answer 
to a suit for restitution of conjugal rights is an important 
practical question. Judgiug from the precept of Manu that 
even the worst husband is to be revered as a god,® it might 
seem that cruelty and ill-treatment would not excuse a wife’s 
non-performance of conjugal duties. But the Hindu law is 
not really so cruel. It excuses a wife who is averse fr’om a 
husband who is a lunatic, or a deadly sinner, or an eunuch, or 
a person afflicted with any loathsome disease.® Following 
this spirit of the Hindu law, the High Court of Bombay 
in one case refiised to decree restitution of conjugal rights 
in favor of a husband who was suffering fi-om leprosy and 
S3q)hilis. 

It is not every unldnd act that would disentitle a hus- 
band to enforce his marital rights. The mere taking of a 
wife’s jewels, or the marrying of a second wife, has been held 
to be no bar to a Hindu husband’s claim for restitution of 
conjugal rights.^ In Moonsliee Buzloor Ruheem v. Shumsoo- 
oiissa Begum, their Lordships of the Privy Council observed : 

" It seems to them clear that if cruelty in a degree rendering 
it unsafe for the wife to return to her husband’s dominion 
were established, the Court might refuse to send her back. 

It may be, too, that gross failme by the husband of the per- 

I Bool Chanel Kalfca v. Mussamnfc Janolcee, 21 W. R., 228 ; 25 
IV. R., 386. 

* V, I5i. 

® Manu, IX, 79. 

■* Bai Premkuvar v. Bhika Kallianji, 6 Bom., A. 0. J., 209. 

® Jeebo Dhon Banyah ®. Mussamut Sundhoo, 17 W. R., 622; see also 
Verasvami Ghetti «. Appasvami Chetti, 1 Mad., 376 ; Sitanath Mookerjee 
i’. Sreemutty Haimabutty Dabee. 24 IV. R., 377, 
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IiKCTonr; IV. forinance of tlie obligatioas which the marriage contract 
imposes on him for the benefit of the wife, might, if prop- 
erly proved, afford good grounds for refusing to him the 
assi.stancc of the Court. And a.s tlieir Lordships have already 
intimated, there may be cases in which the Court would 
qualify iis interference by imposing terms on the husband.”* 
The question, what constitutes legal cruelty sufilcient to 
bar a claim for restitution of conjugal rights, has been very 
full}’^ discussed by Mi*. Justice Melvillin Yamuna Bair, 
Narayan Moreshvar Pendsc° and the conclu.sion airived at 
Ls, that the Hindu law* on the question of what is legal cniclty 
betAveou man and -ndfe would not difier materially from the 
English law; that to constitute legal cruelty there must be 
actual violence of such a character as to endanger personal 
health or safety, or there must be reasonable apprehension 
of it ; and that more pain to the mental feelings, sucli for 
instance as would result from an unfounded charge of infi- 
delit}', hoAvever wantonly caused, or keenly felt, would not 
come •^vithin the definition of legal cruelty.- 

A^Tiero a hu.sband had ill-treated a Avifo on account of a 
favorite mistress, and had agj*ecd to separate from the wife, 
and had refused her maintenance during the period of sepa- 
ration, it was hold that he was not entitled to insist upon 
restitution of conjugal i-ighls.® 

Conjugal infidelity in n wife would bar her claim for res- 
titution of conjugal rights. The Hindu law* allows a <lis- 
loyal wife to be forsaken.’ 


* 11 Moore’s Indinn Appeals, G16 ; 8 W, R., P. C., 

’ I. L. R., 1 Bom., IGl. 

^ Moola V. Nundy and Mnssuinnt Poouia, t Is. W. P., 109. 

* Colebrooke’s Digest, Bk. IV, 79, 80. 
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A party who has renounced Hinduism is not entitled to LccTaRE iv. 
enforce a claim for restitution of conjugal rights against a , 
husband or a wife who remains a Hindu. The Hindu law Effect of 

change of 

allows one to forsake "a degraded husband, or a degraded religion on the 

° ° claim for 

wife,^ and degradation from caste is a natural consequence restitution of 

° . conjugal rights. 

of apostacy. Act XXI of 1850 by enacting that loss of caste 
or change of religion shall not inflict on any person for- 
feiture of rights or property, seems to throw some doubt on 
the point. But the remarks of ilr. Justice Campbell in 
Muclioo w, Arzoon Sahoor go a great way in support of the 
rule stated above. After holding that the right to the cus- 
tody of cliildren is a right udthin the meaning of Act XXI 
of 1850, the learned Judge observed : 

“ The pleader for the appellant further argued that no one 
can be permitted so to use his right as to deprive any other 
person or persons of their rights. For instance, he says, a 
husband who becomes a Chi-istian will not be permitted to 
claim the person of a wife who remains a Hindoo. This is 
so far true ; and in this case, the claim to the wife was right- 
ly dismissed, but was, I think, dismissed simply for the 
reason that, admitting the husband’s jjrimd facie claim to 
the custody of the wife, that claim may be defeated by a 
reasonable plea. If a wife pleads that her husband beats 
and iU-uses her in such a Avay that she cannot reasonablj’^ 
be required to live with him, and that plea is made* out, 
doubtless the Court wiU not enforce a restitution of conju- 
gal rights. So also, if she pleads that the husband, by 
change of religion, has placed himself in that position that 
she cannot live with him without doing extreme violence to 
her religious opinions and the social feelings in which she 


‘ Colebrooke’s Digest. Ek. IV, 68, 62, 161, 
2 5 W. R., 2.85. 


K 
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Lecture IV. lias been brought up, and in the enjoyment of wliich she 
man-ied, that plea would also be a "ood plea.” 

So, Sir Adam Bittleston on one occasion said 

“ So far, however, as Hindoo law i.s concerned, it seems to 
me enough to say that, in my opinion, a Hindoo manied 
woman who deserts her husband, becomes a convert to lla- 
homedanism, and adopts the habits and lives as the ‘ivife of 
a Mussulman, is altogether out of the pale of Hindoo law ; 
that she ceases to have any recognized legal status according 
to that law, which counts her as one dead, or at least reeo"- 
nizes her existence onty as an object of cliaiity. Tliis is not 
inconsistent with such passages as that cited from Manu : 
‘That neither by sale nor desertion can a m'fe be re- 
leased from her husband which certainl}’ have reference to 
persoas still ivithin the pale of Hindoo law. It seems to 
me, however, at variance with the spirit of Hindoo law, to 
hold that it concerns itself vdth a woman in such case, as 
far as to impose on her any obligation not to many again, 
’provided the second husband be not a Hindoo ; and if she 
does many again, the validity of that mairiage must, I 
thinlv, depend upon the law of the sect to which she has 
become a convei-t.” 

But I must teU you that the decisions of oim Courts have 
not been uniform on this point. Thus in one case,^ Sir W. 
Burton is reported to have ordered the wife of a converted 
Brahman to be restored to him upon habeas corpus ; and in 
another case,^ the Agra Sudder Court held that loss of caste 
by a husband could not dissolve his maniage, or bar his 
claim to the possession of the wife’s person. 

* Ealimed Beebee v. Rokoya Becbee, 1 Norton’s Leading Cases on 
. Hindu Law, 12. 

® In re tbo Wife of P. Sfcreenevassa, 1 Norton’s Leading Cases on Hindu 
Law, 13. 

® Mussumat Emurtee r. Nirmul, N. W. P. Rep., 18G4, p. 583. 
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Considering, however', the feelings of those who really Lecture iv. 
profess the Hindu faith, it would he a matter of extreme hard- 
ship, to say the least, to enforce restitution of conjugal rights 
in such cases ; and I should therefore venture to affirm that 
the vie«v^'Wken hy Mi'. Justice Campbell is the proper view 
of the matter. 

The cWe in^ ffiich a Hindu husband or wife becomes a ActXXl of 
convert t\) Christianity, is provided for by Act XXI of 1866. 

Under that Act, a convert can sue a native husband or wife 
for conjugal society, and in case of refusal by such husband 
or wife to cohabit with the convert, on the ground of change 
of religion, the mamage between the parties shall be declar- 
ed dissolved. 

For suits for the restitution of conjugal rights, the period 
of limitation is two years, from the time . when such restitu- 
tion is demanded and refused, the party refusing being of 
full age and somid mind.’ 

Adultery in Hindu law is both a deadly sin and a heinous Adultery, 
crime ; and both the adulterer and the adulteress are liable to 
punishment : moreover, the punishment for every act of adul- 
terous inclination, such as talking with the wife of another 
man in a secluded place, or touching her apparel and orna- 
ments, is most minutely laid down.® The Indian Penal 
Code, while it makes adultery an offence, exempts the female 
offender from punishment. The reason for tliis indulgence 
to her is thus stated by the Law Commissioners : 

" Though we well know that the dearest interests of the 
human race are closely connected with the chastity of women 
and the sacredness of the nuptial contract, we caiuiot but 


' Act IX of 1872, 2ad Scliednle, Ko. 42 ; Act XV of 187T, 2nd 
Schedule, No. 35. 

s Manu. V, 164 : XI. 177 ; VIII, 371—386, 352—362. 
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LECTtTEK IV. feel that there are some peculiarities in the state of society 
in this country, which may Avell lead a humane man to 
pause, before he determines to pimish the infidelity of ivives. 
The condition of the women of this country is unhappily 
veiy different fi-om that of the women of England and 
France. They are married while still children.'' They are 
often neglected for other wives while stiff ' ./oung, They 
share the attentions of a husband ufith several rivals. To 
make laws for pimishing the inconstancy of the wife, while 
the law admits the privilege of the husband to fill his zena- 
na with women, is a coui-se which we are most reluctant to 
adopt.” 

Adulteiy and acts of adulterous inclination being dimes 
in Hindu law, it is maintained by Macnaghten, Colebrooke, 
and EUis, that an action for damages will not lie against the 
wrong-doer.* The last-named authority observes that though 
it is no doubt equitable to allow the liusband to recover 
his mamage expenses against the seducer, yet there is no 
such remedy prescribed by the Hindu law, and that such cases 
ought to be governed only by that law. Sir T. Strange was, 
however, of a contrary opinion. According to him, a civil 
action for criminal convei-sation would lie, the case not being 
one which is to be governed by the Hindu law." He cites a 
case in which the Pandit’s opinion allows the plaintiff to re-^ 
cover his mamage expenses from the adulterer.” The Bom- 
bay Sadr Coiu’t in one case awarded damages to the plaintiff 
who sought to recover his wife from the defendant who 
had enticed her way ;* and in tSoodeesun Sain v. LoeJeenauth 

^ Maonag’nten’s Principles of Ilindu Law, p. Cl ; 2 Strange, pp.IO— 4-1. 

° 1 Strange’s Elements of Ilindn LaM’. p. 4(5. 

■t 2 Ibid, 41. 

■* Hurka Shunkur r. Eaeejeo Munolnir. 1 Borr., ;5r>:5, cited in 1 illorle}’’.'; 
Digest, 2S8, pi. 1 1. 



EFFECT OF MARKIAGE ON PERSONAL CAPACITY. 133 

Mullich, reported in Montrion’s Gases of Hindu Law, p. 619, Lecture IV. 
the Supreme Court of Calcutta held, that a civil action 
for criminal conversation was maintainable between Hindu 
parties. With reference to the special damage to be 
alleged in such cases, the learned editor in a note remarks : 

“ It was suggested that in the case of a Hindu plaintiff, 
the loss of caste, of pollution of the zenana, and the like, 
might be laid as special damage in the declaration. In thein- 
stance of a koolin brahmin with 100 wive^, some of whom he 
‘may never have seen more than once, the allegation of the loss 
of the wife’s society would not perhaps be strictly applicable.” 

I come now to consider the effects of maniage on the Effects of 
personal capacity of the parties. person.?i 

By maiTiage a Hindu enters the second order, or the ^ ’ 

order of householder. It was permitted to the men of the 
twice-bom classes, only after the completion of their student- 
ship. It would seem, therefore, that originally marriage 
marked the period when a man was released from the author- 
ity of his father or other guardian, and entered upon the 
management of his OAvn affairs, both temporal and spiritual. 

Some trace of this is still to be foimd in the fact that the 
'iiandimukh svaddha, or the invocation of ancestors on ausjii- 
cious occasions in relation to a man, is, after his marriage, 
required to be performed not by his father but by himself.^ 

Marriage so far unalterably fixes the relation of a man 
in liis oum family, that .after that ceremony, even a Sudra 
cannot pass by adoption into another family.® 


^ See llagLunandan’s Sraddliatattw-a Institutes, VoL I, p. 196; see 
also Manti, Cli. Ill, 78 — 82. 

Dattaka Chandrika, II, 29 ; 1 Strange. 91 ; Maenaghten’s Principles of 
Hindu Law, p. 72. InAYestern India, liowever, a sagotra relation among 
the Sudras Las been held eligible for adoption even after marriage ; see 
Nathaji Krishnaji v. Hari Jagoji, 8 Bom., A. C. J., 67. 
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LEcruKE IV. feel that there are some peculiarities in the state of society 
in this coimtry, Avhich may well lead a humane man to 
pause, before he determines to punish the infidelity of Avives, 
The condition of the women of this country is imhappily 
veiy diflferent from that of the Avomen of England and 
France. They are manded Avhile still childi’en.'^ They are 
often neglected for other wives whilb stifi ' ^^oung. They 
share the attentions of a husband lAuth several rivals. To 
make laws for punishing the inconstancy of the wife, Avhile 
the law admits the privilege of the husband to fill his zena- 
na Avith Avomen, is a course Avhich Ave are most reluctant to 
adopt.” 

Adultery and acts of adulterous inclination being crimes 
in Hindu law, it is maintained by Macnaghten, Colebrooke, 
and Ellis, that an action for damages Avill not lie against the 
Avrong-doer.‘ The last-named authority observes that though 
it is no doubt equitable to aUoAV the husband to recover 
his marriage expenses against the seducer, yet there is no 
such remed}'' prescribed by the Hindu laAV, and that such cases 
ought to be governed only by that laAV. vSir T. Sti'ange aa^s, 
hoAvever, of a contrary opinion. According to him, a ciAul 
action for criminal conAmrsation Avould lie, the case not being 
one Avhich is to be goAmmed by the Hindu laAV." He cites a 
case in AAdiich the Pandit’s opinion alloiA's the plaintiff to rc-^ 
coAmr his man-iage expenses from the adulterer.’’ The Bom- 
bay Sadr Coui’t in one case aAAmrded damages to the plaintift' 
AAdio sought to recover his Avife from the defendant AAdio 
had enticed her Avay and in Soodasun Sain v. Loclcenaidh 

^ Maonagliten's Principles o£ Hindu Law. p. G1 : 2 Strange, pp.-lO— 44. 

^ 1 Strange’s Elements of Hindu Law. p. 4G. 

* 2 Ibid, 41. 

* Hurka Shunkur r. Raccjcc Slunolmr. 1 Borr., GG;!. cited in 1 Morley's 
Digest, 288, pi. 11. 
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Mullick, reported in Montriou’s Cases of Hindu Law, p. 619, Lectoke IV. 
the Supreme Court of Calcutta held, that a civil action 
for criminal conversation was maintainahle between Hindu 
parties. With reference to the special damage to he 
alleged in such cases, the learned editor in a note remarks : 

“ It was suggested that in the ease of a Hindu plaintiff, 
the loss of caste, of pollution of the zenana, and the like, 
might he laid as special damage in the declaration. In thein- 
stance of a kooHn hrahmin with 100 wive^, some of whom he 
may never have seen more than once, the allegation of the loss 
of the wife’s society would not perhaps he stiictly applicable.” 

I come now to consider the effects of marriage on the Effects of 
personal capacity of the parties. plrsomt 

By mamage a Hindu enters the second order, or the ‘ 
order of householder. It was permitted to the men of the 
twice-horn classes, only after the completion of their student- 
ship. It would seem, therefore, that originally mairiage 
marked the period when a man was released from the authoi- 
ity of his father or other guardian, and entered upon the 
management of his own affairs, both temporal and spiiitual. 

Some trace of this is still to he fomad in the fact that the 
nandimulch sraddha, or the invocation of ancestors on auspi- 
cious occasions in relation to a man, is, after his marriage, 
inquired to he performed not by his father hut bj’- himself.^ 

Marriage so far unalterably fixes the relation of a man 
in his own family, that after that ceremonjq even a Sudra 
cannot pass by adoption into another family.® 


* 

* See llaghunandan’s Sraddliatattwa Institutes, Vol, I, p. 196; sec 
also lilanu, Ch. HI, 78—82. 

Dattaka Chaudrika, II, 29 ; 1 Strange. 91 ; Blacnaghten’s Principles of 
Hindu Law, p. 72. In Western India, however, a snffcva relation among 
the Sndras has been held eligible for adoption even after marriage ; see 
Nathaji Krishnaji v. Hari Jagoji, 8 Bom.. A. C. J., 67. 
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LECT0KE IV. The next point for notice is the capacity of parties to 
marry again during the continuance of a former maiTiage. 

Remarriage. In this respect the Hindu law is, no doubt, very much in 
favor of the stronger sex. 

It prohibits the wife to marry again dru’ing the lifetime 
of the husband ; and even after his death, she was not, imtil 
the passing of the Widow Marriage Act, considered conrpetent 
to remany.i And even where there is a custom among the 
lower castes for a wife to contract a second raaiTiage, called 
a natra or pat, during the lifetime of the husband, on permis- 
sion obtained from a puncliayct of her own caste, the Courts 
of British India have refused to recognize such custom, on 
accormt of its being immoral and opposed to the spirit of the 
Hindu law, and have held the par-ties to sirch remaniage 
liable to prmislrment under the Indian Penal Code, as guilty 
of offences relating to marriage." Where, however, a Hindu 
mariied woman deserts her husband, becomes a convert to 
Mahomedanisrn, and manies again, her case will not be 
govci-ned by the Hrndu law which regards her as dead.^ So 
where either party becomes a conver-t to Christianity, and is 
repudiated by the other, the convert may obtain a decr-ee 
declaring the maraiage dissolved, and then by Act XXI of 
1866, section 19, the wife, whether a conver-t or a Hin du, 
shall be competent to man-y again, and the issrre of such 
remaiTiage is declared to be legitimate, notwithstanding 
any provision of the Hindu law to the contrary. 


' See the texts cited in Vidyasagar’s 2nd Tract on Polygamy, pp. 100— 
109, 199 — 204 ; see also Udvahatattwa, Inst, of Rnglinnanclana, Vol. II, 
pp. 62, 63 ; Sliama Chum’s Vyavastlia Darpana, p. 647 ; Manu, V, 167. - 
^ See Steele, pp. 169, 168 ; Reg. v. Karsan Goja, 2 Bom., 124 ; Uji r. 
Hathi Lalu, 7 Bom., A. C. .1,. 133 ; Reg. v, Sam him Raghu, I, L. R., 1 Bom.. 
347. 

’ See Rahmcd Becbec f. Rokeya Becbec 1 Norton’s Loading Cases, p. 1 2. 
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A Hindu liusliand is alwaj^s permitted to many again Lectubb IV. 
during tlie lifetime of his wife, though such maniage, if 
contracted without just cause, is strongly disapproved^ 

“ The first is the wife married from a sense of duty,” and the 
others are regarded as married from sensual motives.* 

“ With sorrow,” says Daksa feelingl}’-, “ does he eat who has 
two contentious wives ; dissention, mutual enmity, mean- 
ness, and pain distract his mind;”^ hut his commentator 
Jagannath, who lived at a time when Jcidioiism and polygamy 
were widety prevalent, tries to soften the effect of the text, 
h}’^ showing that if the wives he complacent, none of the 
evil consequences would follow. The causes which justify 
supersession of the -wife and remamage during her lifetime, 
are hairenness, ill-health, ill-temper, and misconduct of the 
wife."^ 

It should he observed that supersession (which is adhi- Supersession. . 
vedana in Sanskrit) here means, as explained in the 
Mitakshara and the Suhodhini, mei*ely the contracting of a 
second marriage while the fir’s! wife lives ; and it does 
not imply that the fir-st wife is actuallj'- forsaken, or that her 
place is taken hy the second, in respect of any matter except 
perhaps the hushand’s afiection.^ It is true that Vijnanes- 
wara in one place uses supersession and deser'tion as 
synonymous, hut Sulpani, another high authority, uses the 
term in the sense given above, and Jagarmath appears to fol- 
low the latter.® This view is further confir’med hy the rules 


' Vii-aFv'ami Chetti v. Appasvami Chetti, 1 Mad.. S76. 

“ CoPibrooke’s Digest, Bk. IV, 61 ; Manu, III, 12, 13. 

® Cf^^rooke’s Digest, Bk. IV, 66. 

, 62 — 70 ; Manu, IX, 80, 81. 

' ^ 1 .kskara, Ch. II, Sec. XI, 2 (note), and 36 ; see also YajnaTalkya, 

I) 7;' .d commentary on that text in the Mitakshara. 
ihrooke’s Digest, Bk. IV, 71, 72, commentary. 
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LrcTURK IV. regarding precedence among wves, which is settled by law 
with a view to prevent disputes. 

Foi-merly when intermamage between different caste.s 
was allowed, a uife of eq[nal class udth the husband was 
entitled to precedence over those of a different class.i 
Wlien there are several -wives of the same class "svith the 
husband, the eldest, that is the one fii-st man-ied, should be 
associated with him in perfonning acts of religion, even 
though his yoimger wives be dearer to him.“ One of the most 
important of these acts, which has also a legal aspect, is 
the talcing of a child in adoption. Tlie -wife who is asso- 
ciated with the adopter in that act, becomes the mother of 
the boy adopted, and her ancastors become the maternal 
ancestors of the adopted son.s j need hardly add that this 
rule of precedence is merely a moral injimction, and is often 
violated out of partiality to a favoiite wife. 


Present on 
faiipersessioii. 


If a wife is superseded without just cause. Hi 
allows her some compensation for the 
though it be. The measme of the compejj 
by YajnavaUcya somewhat obscurely in« 

“ To a woman whose husband manies a s®^ ^ 
be given an equal siun on account of the 
•vided no separate property have been bost^i ^ 
but if any have been assigned, let him allot Im 
mentators are not imanimous as to the intciqu’etaV^^ 
text. According to Vijnaneswar, “ equal ” here mil 
to the smn expended for the second man-iage i 


' ColeLroolie’s Digest, Bk. IV, ‘17, 48. J 

® Ibid, 49, 61. 

= Dattaka Mimansa, VI, 60 ; Ibid, III, 17 ; Colebrookii^ 
Bk. V, p. 273, commentary, Madras ed., Vol. II, p. 391 ; Vyavastjuta 
868 . 

♦ II, 148. ' 
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to SrikrisliBa Tarkalankar, it signifies ‘ as much as is given to Lecxube IV. 
the second wife while according to a third interpretation 
-it means ‘as much as is promised.’ Jagannath considers the 
first two interpretations to he unsatisfactoiy, and concludes 
that a rule on the subject remains jmt to he framed, on due 
consideration of the difficulties attending the intei’pretation 
of the text.® All are agreed, however, as to this, that in 
estimating the value of the present, account is to be taken of 
what has been given to the woman as her separate property ; 
and that the word ‘ half’ (ardham) in the above text means, 
not an exact half, but a part generally, or so much as taken 
together with the separate property already given, Avould be 
equal to the prescribed amount of compensation.^ Colebraoke 
accepts the intei'pretation of Vijnaneswar as the correct one.'* 

The present on supersession is called the adhivedamka, 
and forms one of the different kinds of stridhan, or woman’s 
property. It will be considered again in a futui'e Lecture. 

A somewhat cmious case once arose regarding a Hindu’s Remarriage 
right of remarriage. A Hindu who had become a convert Christianity 
to Christianity, and had maivied according to the Christian Hiad^sm!” 
form, became again a professing Hindu, and married a 
Hindu woman in the Hindu form ; and the question was 
raised whether for this he had been rightly convicted- 
of bigamy. The High Court of Madras answered this 
question in the negative, on the ground that the second 
marriage was not void by reason of the wife by the first 
marriage being stiU alive, as the Hindu law which governed 


* Mitakshara, Ch. II, Sec. XI, 35 ; Dnyakrama Sangralia, Ck. VT, 31, 

® Colebrooke’s Digest, Bk. V, 466, commentary. 

® Mitakfikara, Ch. II, Sec. XI, 35 ; Colebrooke’s Digest, Bk. V, 87, com- 
mentary ; Vyavahara Mayukhu, Ch. IV, Sec. X, 3 ; Vivada Chintamani, 
Tagore’s translation, p. 258. But see Dayakrama Sangraha, Oh. VI, 28. 
See 2 Strange’s Hindu Law, 51. 

S 
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Lecture IV. the prisoner’s second- marriage, would ignore the first 
mamage altogether.^ 

Man and wife The Hindu law, while it yields to no system in maintain- 

Hhidu'^iay' ing the unity of man and wife, is more equitable than other 

gtoL^purpo'ses. systems such as the English, as it leaves to women a much 
larger share of freedom in the exercise of their rights dim- 
ing covertiu'c. Marriage according to the Vedas is a rmion 
of flesh with flesh and hone with bone.“ Accordingly Bri- 
haspati says : “ In scripture and in the code of law, as well 
as in popular practice, a rvifc is declared to he half the body 
of her husband, equally sharing the fimit of pure and impure 
acts.”® So Manu : “ The husband is even one person with 
his wife for all religious, not civil, pru’poscs. Neither by 
sale nor deseirion can a ■vvdfe he released from her husband 
You wiU thus observe that the identity of person betiveen 
man and wife does not extend to civil purposes ; and that 
therefore, the peculiar and often embarrassing consequences 
of the legal identity of husband and wife in the English 
law, such as that the husband cannot make a gift to the 
wife, and that the wife cannot sue or hold property alone,* 
do not exist in our law. A Hindu married w^oman may, 
during covertme, hold and enjoj’- property in her own right 
independently of her husband.® It is true that Manu says : 
“ Three persons — a wife, a son, and a slave — ai’e declared by 
law to have in general no wealth exclusively their o^vn ; 
the wealth which they may earn is regulaily acquired for 


' 3 Mad., App. (Criminal Cases), vii. 

® Dayabliaga, Ch IV, Sec. II, 14. 

8 Ibifl, Ch. XI, See. I, 2. 

IX, 46, 4G, 

* Stephen’s Commentaries, Bk. Ill, Ch. 11. 

« Colebrooke’s Digest, Bk. V, 476, 478 ; Dayabhaga, Ch. IV, Sec. I, 21 ; 
Ramasami Padoiyatehi v. Virasami Padeiyatchi, 3 Mad., 272, 
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tlie man to wliom they belong.” * But commentators have Lecture ivr 

restricted the application of this text so far as- it relates- 

to the wife^ to such wealth only as- is earned by mechanical 

arts and the like-^* A manded woman may also obtain 

property by gift from her husband.^- It may be obseiwed- 

that the tendency of modern legislation has been to remove 

all personal disqualifications for holdings or enjoying property, 

arising fr*om coverture. Thus the Indian Succession Act 

(section 4) provides that no person shall by marriage be- t 

come incapable of doing any act in respect of his or her 

OAvn property which he or she could have done if immarried. 

Coverture in Hindu law does not disqualify a woman wire may con- 
from entering into contracts. “ A Hindu female,” observed 
Justice Nanabliai Haiidas, “ is not, on account of her sex, 
absolutely disqualified from entering into a contract. In 
the enumerations of persons incompetent to contract given 
by Manu, Yajnavalkya, Katyayana, and Gotama,-^ a woman,, 
as such, is not included ; and marriage, whatever other effect- 
it may have, does not take away or destroy any capacity 
possessed by her in that respect.”^' And Yajnavallcya and 
Katyayana by declaring- that the ^vife is bound to pay the 
debts contracted by her, clearly recognize her power to- 
contract.® A Hindu married woman is> therefore, ^under- 
the Indian Contract Act (section 11), competent to contract, 
if not disqualified by reason of minority or unsoundness of 
mind. 

' VIIT,, 416. 

* VyavaRara Mayntlm, Cli.’ IV, Sec. X, 7 ; Viramitrodaya, Chapter on- 
Stridhana ; Smriti Ohandrika. Ch. IX, Sec. 1, 16. 

® Colebrooke’s Digest, Bk, V, 476. 

'■ IMd, Bk. II, Oh. IV, 67, 68, 61, 66. 

® Nathnhhai Bhailal v. Javher Eaiji, I. L. R., 1 Bom. 121 ; see also- 
1 Strange, 276. . 

® Colebrooke s Digest. Bk I, Ch. V, 210, 211. 
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Lectuek IV. A Hindu manied -woman may sue and be sued alone and 
in her o%vn name.* She may also sue and bo sued by lier 
siio mar siio husbaud, thou"h such suits are discreditable and ouaht not 

mid bo sued. , , 

to be encouraged. 

English la-w, while it disqualifies a feme covert as a rule 
from managing her own property, entering into contracts, and 
suing in her own name, gives her as a compensating advan- 
tage, exemption from liability to be sued alone except in cer- 
tain cases.” The position of the Hindu wife is less advan- 
tageous in this respect, and so it ought to be. I’or, if the 
law allows her to manage her o-wn property, to enter into 
contracts on account of herself, and to carry on her own suits, 
it is but fair that it should make her alone answ'crable for 
her own liabilities. 

She is not Tinder the Civil Procedure Code of 1S.59, though a Hindu 
arrestin cxc- female, by reason of her not appealing in public, was exempt 
process. from pei-sonal appearance in Court ns a party or a witnc.ss, yet 
such exemption was held not to protect her from liability to 
aiTcst in execution of decree ; and in the present Code of 
Chil Procedure (section 640) it is expressly provided tliat 
women wdio are exempt from pei-sonal appearance in Court, 
are not on that accoimt to bo deemed exempt from arrest in 
= execution of civil process. And though the present Code 
(CliapterXLIX) exempts certain classes of persons fi'om arrest, 
manied women as a class are not mentioned among them. 
Husband and As a consequence of the legal identity of husband and 

■vvifo competent , 

■n itnesses for or -wife, and with a -view to prevent as much as possible all occa- 

nj;.iinst each 
other. “* 

, • Blioyrubclmndor Do'S and anotiicr r. Mndliubchundcr Porama- 

nic and others, 1 Hyde, 281. 

“ Colohrookc’s Digest, Bk. IV, Ch. I, Sec. I ; 2 Strange, 59, GO ; 
G. V, K., 2 Morley’s Digest, 2.14. 

Broom’s Commentaries, p. 12.1 (.-ithed.) 

* Maharanee Udhec Banco Navain Coomarcc i\ Sreemnttco Burroda 
Soonduree Dabco, 10 lY. B., F. B., 21. 
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sions for domestic dissension and distrust, it was at one time Lecture IV; 
a fundamental rule of Englisli law that a husband or a wife 
could not be a competent witness for or against each other. 

The unsoundness of this rule has, however, been fully 
exposed by Bentham.'’ 

The Hindu law of evidence, which in many respects was 
much in advance of its age, and which has been justly ad- 
mired by Sir T. Strange," never recognized any such strict 
rule. It is true that women were generally regarded as 
incompetent witnesses, and husband and wife according 
to some authorities were considered incompetent to be 
witnesses for each other ; but Mann says that on failure of 
witnesses duly qualified, evidence may be given by a 
woman, a child, and others.^ 

Before the Evidence Act of 1872, it was provided by Act 
II of 1855, section 20, that a husband or a wife should be 
competent to give evidence for or against each other in 
civil cases, but that communications made by the parties to 
each other during marriage should be deemed privileged. 

In the case of Queen v. Khyroollah * the question was raised 
whether a husband or a wife could give emdence for or 
against each other in a criminal case, and it w^as answerd in 
the affirmative by a majority of the Full Bench before 
which the ease was heard. And now by Act I of 1872, 

(sections 120, 122) it is laid down broadly that the husband or 
wife of any party to any proceeding, whether civil or crimi- 
nal, shall be a competent witness in such proceeding, but 


• ' Rationale of Judicial Evidence, Bk. IX, Part IV, Ch. V, Sec. IV. 

® 1 Strange, !3il. 

^ Mitakshara, Macnagliten’e Hindu Law,' 214; Vivada Chintamani, 
p. 312 ; Manu, VIII, 70. 

' 6 W. R,, Or., -21. ' 
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Lectuke IV. communications made by either spouse to the other during; 

marriage shall not be ordinarily permitted to be disclosed. 
Husband and wife in Hindu law are not competent to be 
smeties for each other.‘ As, however, the relation of princi- 
pal and sm’ety is governed, not by the Hindu law, but by 
the Contract Act, which does not declare their incompetency 
in this respect, this rule is now of little pi-actical value. 

Effects of mnr- The effect of marriage on the properiy of either spouse 

pr<H)erty of tiio next claims oiu' attention. With a view to aid the fusion of 

iinsbaml and . . , , 

of the tvife. two uvcs into One, and to promote domestic prospenty by the- 
united exertion of both, the husband and the wife ought, it 
, is said, to enjoy their property in common ; and it is upoir 
this principle that the English law on the subject seems to be- 
based. The rule of English law is, however, obviously in- 
equitable ; for though all that belongs to the vdfe becomes the- 
property of the husband, it is not provided that what belongs- 
to him should also become her property. But, as I have 
just remarked, the tendency of niodoin legislation has been 
to restore equality, by allo-sving the parties to hold separate 
property ; thus the Indian Succession Act (section 4) pro- 
vides that no person shall by mamage acquii’e any interest 
in the propei-ty of the person whom he or she marries ; and 

y 

the Married Woman’s Property Acts (33 & 34 Viet., cap, 
93, for England, and Act III of 1874 for India) permit 
married women to hold some kinds of property separately 
and exclusively. Wliile the English law as it originally 
stood gives you one extreme, namely, absolute commrmity 
of interest in favor of the husband, the Mahomedan law 
gives the other extrame of absolute diversity of interest 
in the parties ; and, I think, it would not be shovdng any 
undue partiality to our ovnx system, if I say that the 


‘ See Vivada Cbintamani, Tagore’s translation, p. 312. 
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-Hindu law adopts the just mean between the two. It Lrcruiu: IV. 
recognizes, as you Avill see, mutual community of interest, 
and at the same time allows tlie parties to bold separate 
property. 

You have seen that b text of Manu* declares that the mfe 
and certain other persons have no property in the wealth 
acquired by them, and that such wealth is acquired for the, 
man to whom they belong ; and you have also seen that it 
is explained by coramentatoi's as relating only to wejilth 
earned by the mechanical aids and the like. This text 
might perhaps have been, in Manu’s time, the I’elic of an 
earlier and a moi'c archaic system, in wdiich the patriarchal 
head of the family owned all the wealth eanied by the 
wives, the sons, and the slaves belonging to it. But in 
later Hindu law, the independent o'wnei’ship of the wife 
over certain kinds of properly (which will be more fuUy 
treated of hereafter under the head of sii'idhan) is clearly 
recognized. The sages have defined these different kinds 
of property ; ~ and though there is some difference of opinion 
among the different schools as to what constitutes stridhan, 
or woman’s separate property, a question wliich vdll be 
discussed in its proper place, they all admit the indepen- 
dent right of the wife over sudi propeiiy.^ Accordingly 
it has been held that the proposition, that whatever is 
acquired by a married woman during coverture belongs 
to her husband, has no foundation in the Hindu law."^ But 


» VIII, 416. 

9 Colcbrooke’s Digest, Bk. V, 462 — 473. 

^ See Jlitakshara, Ch. II, Sec, XI, 32, 33 ; Dayabhaga, Cb. TV, Sec, I, 
19 — 25 ; Vir.ada Chintaraani, 263 — 266 ; Vyarabara Maynkbu, Gb. IV, Sec, 
X, 7 — 10 ; Smriti Cbaudrika, Cb. IX, Sec. II, 14 ; sec also JDoc dem KuUam- 
mal V. Kuijpn PiUai, 1 Mad., 86. 

^ Ramasami Padoiyatebi a. Virasami Padeiyatebi, 3 Mad., 372, 
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LECTum IV. though the wife has independent ownership over her sfri- 
clhan, the community of interest of the parties is so far re- 
cognized as to allow the husband to use the vdfc’s stridlian 
in times of pressing need, making repayment optional vdth 
him. The leading authorities of all the schools are agreed 
as to this.^ 

The right to use the wife’s stridhan in times of need is, 
however, personal in the husband, and it has been held 
that the wife’s ornaments are not liable to be seized in 
execution of a decree against the husband, though he might 
have applied them if he had no other means, to obtain lus 
discharge from legal custody.^ . 

On the other hand, the "wife’s interest in the property of her 
husband is recognized "Ruth equal clcaraess. Apastamba says: 

" Partition does not take place between a ^vife and her lord. 
From the time of talcing her hand in mairiage her aid 
in all acts is required, as well as her participation in the 
pure and impure fruit of action, and her concui’rence in the 
receipt of wealth ; Sages do not deem it a theft, if a gift 
be made by a "wife for a just cause during the absence of 
her husband.”^ 

The question how far a husband or a wife is guilty of 
theft for taking each other’s property, has been sometimes 
raised. In a case decided before the passing of the Indian ^ 
Penal Code, it was held that a Hindu husband could not be 
con-victed of robbing his "wife, she being according to law 
completely mder liis control.'* TiTiether under the Penal 
Code such a decision would be correct or not has been a 

’ See the references cited in note 3 of the preceding: page, ' 

® See 1 Strange, 27 ; 2 Strange, 23 ; Tukaram hin Eamkrishna d . Gunaji 
bin Mhaloji, 8 Bom., A. C. J., 129. 

’ Colebrooke’s Digest, Bk. V, 89, 

* Case of Ootumram Atmaram, 3 Morley’s Digest, 129, pi. 185, 
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matter of some doubt/ One tiling, however, is clear, that Lecttok it. 
section 27 of the Code will not protect the husband ; for, the 
wife’s possession is his possession only when she holds the 
property in question on his account, and evidently she does 
not hold her stridhan on account of her husband. If he 
takes the property of his rvife rvithout her consent, tinder 
the exceptional circumstances of necessity which justify 
■his use of it, he would not be guilty of any offence, the ele- 
ment of dishonesty being wanting; if he exceeds those 
limits, he would, I apprehend, be guilty. 

A Hindu wife, who removes from the possession of her 
husband, and -without his consent, her palla or stridhan, 
has been held not to bo guilty of theft.“ 

The question of the rights of the husband and the wife 
over each other’s property has been only incidentally touched 
upon here. Tlie subject will be resumed in a futiu'e 
Lectiu'e.3 

That the wife has an interest in the property of her Wife cntiUcd 

to a .“hato on 

husband, is further shown by the fact that she is entitled to partition, 
a share of it at the time of partition. There is some 
difference of opinion among the diffei’ent schools as to the 
manner in which such share is to be allotted. 

The leading text on this point is one of Yajnavalkya, 
which inns thus : 

“ If he make the allotments equal, his -wives, to whom no 
separate property has been given by the husband or the 
father-in-law, must be rendered partakers of lUce portions.”* 

From this text, the Mitakshara® deduces the folio-wing 
rules: — * 

I. YTien .the father makes the sons partakers of equal 

* 1 Norton’s Leading Gases on Hindu Law, 11. 

* Reg. V. Natha Kalyan and Bni Lakhi, 8 Bom. Cro-wn Cases, 11. 

* See Lecture Till. * II, 116. * Ch. I, Sec, II, 8—10. 

T 
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Lecture IV. shares, his wives nnist each get a share equal to that of a 
son, if they have received no stridhan from their husband 
or father-in-law, or equal to half of a son’s share, if they 
have received any stHdhan. (The latter part of the i-ulc is 
deduced from the text of Yajnavalk}^ relating to presents 
on supersession ;* and the word ‘ half ’ (ardham) is defined 
to mean here not an exact half, but so much as would, 
together ^vith the stridhan assigned, amount to the pres- 
cribed sharc.=) 

II. YHien a father makes an imcqual partition, giving 
a superior allotment to the eldest .son, and unequal shares 
to the other’s, his -wives divide equally with his sons the 
amount left after deducting the distinctive portions, namely 
a tu'entieth part, &c., for the .sevci-al sons (according to Cli. I, 
Sec. II, para. 4) ; and they take also their o-sra distinctive 
poi-tions, viz., the fui-nitures of the house and their onraments. 

The Vyavahara Mayukhu, -which in addition to the Mi- 
takshara is one of the leading authorities in the Bombay 
school, adopts the first of the above two r-ule.s, but is silent 
as to the share of the -vr-ife in the case of unequal partition, 
for this reason, that it holds such partition irrohibitcd in 
the Kali age.-’ 

In the Dravida school, the Smriti Cliandr-ika gives the 
follo-wing exposition of Yajnavalkya’s text — " The mean- 
ing of this text is, that where a father, even -where he is 
old, chooses to render all, inclusive of himself, partakei-s of 
equal poi-tions, then he ought to take, on account of each 
of his wives, a share equal to that taken by himself. 
Hence, the doubt, whether the above text of Yajnavalkya 
is not opposed to a passage of Haiita, which declares 

* II, 148, already cited. “ Mitaksharn, Ch. II, Sec. XI, 35, 

« Ch. IV, Sec. lY, 15, 11. 
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‘ Partition does not take place between a ndfe and her Lectotje IV. 
lord/ is also removed. Thus eveiything is rendered right.”’ 

You will observe that according to this authority the' 
mves do not get any shares separately assigned to them, 
but their husband takes a share on accoimt of each of 
them. But the Parasara Madhavya, another high author- 
ity in Southern India, does not recognize this qualifications 
as to the mode in which the wife’s share is to be held.^ 

In the Yivada Chintamani, one of the leading authorities; 
of the Mthila school, the rule is substantially the same as- 
that in the Ifiitaksliara in the case of equal partition, by the' , 
father ; but in the case of unequal partition, which for the 
present pru’pose according to Vachaspati Misra is- where 
the father, giving smaller shares to his sons, takes the 
largest portion for his own use, he must give equal shares to- 
Hs ■wives out of his o^wn property.” 

In the Bengal school, where the father is the absolute- 
o'wner of all his property, whether ancestral or self-acquir- 
ed,'’' he can make a partition in any way, or withhold it at- 
his pleasure. Where he makes an equal partition among- 
liis sons, according to the Dayabhaga,® the Dayala-ama 
Sangraha,® and the Dayatattwa,'^ his sonless wives are each 
entitled to a share equal to tliat of a son, or to half of such 
share, according as they are 'unpro'vided or pro'sdded with. 
stHclhcdK You -will observe that tliere is a material point 
of difference between the Bengal school and the other 
schools. These latter aUo'V’- shares to all the wives> while' 
the former gives them to those only that are sonless. The 
Bengal rule is based upon a text of Yyasa, and the 

> Ch. II, Sec. I, 89. 

® Dayavibhaga (Barnell’s translation), p. 8. ■ ® Pp. 230, 231. 

* See Jotendro Molinn -Tagore v. GaOndro Moliun Tagore, 18 W. R., 369:. 

^ Ch. Ill, Sec. II, 31, 32. Ch, 'VT, 22— 2fr. ^ Ch, II, 13—18, 
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Lecttjbe IV. I'Gason for it is probably tbis : tbat tbe wives who have 
sons would be supported by those sons out of the shares 
received by them, and it is only the sonless wives who 
stand in need of support, and ought to bo the peculiar 
objects of their liusband s care in tliis respect. The Bengal 
school differs from the others in another point also, namely, 
in maintaining that the share of the Mufe ivho has got 
stridhan, is an exact half of a son’s share, and not merely as 
much as would, when added to such stridhan, make up her 
prescribed share. Jagannath, however, in one place,* gives 
to the word half (ardha) the general signification assigned 
to it in the Mitakshara. 

It should be noticed that the wife has no right to compel 
partition, and that her right to a share arises only when 
a partition is made by her husband ; and even then it is 
maintained by some- that her shai’e’is not to be assigned 
to her separatety, but is to be held by her husband on her 
account. The truth seems to be that the wife’s share on 
partition was originally intended as a provision for her 
maintenance. 

The laiv on the subject of the wife’s share on partition 
is not free fi:om difficulty. You wdU find an elaborate 
though not very lucid disquisition upon it by Jagannath, in 
his commentary on texts 86 to 89 of Book Y of liis Digest, 
where the opinions of the leading writers on the subject 
have been examined. 

As a general rule, it may be stated that when an equal 
partition is made by the father among his sons, under the 
Bengal school, his sonless wives get each a share wdiich is 

* ColeLrooke’s Digest, Bk. V, 87, commentary, Mad. ed., Vol. II, 
pp. 248, 249. 

® See Smriti Chandrika, Ch. II, Sec. I, 39 ; Yivada Cliintamani, 312 ; 
Oolebrooke’s Digest, Bk. V, 89 ; 1 Strange, 189. 
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equal to, or half of, that of a son, according as they are lectubk IV. 
unprovided or provided, with stHdhaoi ; and in the other 
schools, all his wives get each a share, which -together with 
her sb'idhan (received from her husband’s family), if any, 
is equal to a son’s share. 

It has been held by the High Court of Bengal in the 
case of Lalljeet Singh v. Raj Goomar Singh, ^ that under 
the Mitakshara, the wife being entitled to a share on parti- 
tion, a suit for partition can not be maintained by the 
sons against their father, without making the mother a 
pai’ty to it. 

The extent of the "wife’s interest in the share allotted to 
her on partition "will be considered hereafter.^ 

The duty of maintaining the "wife and other dependent wife entitled 
members of the family who are in want, is strictly enjoined n" 
by the Hindu law, and even censmable acts, such as 
recei"vdng presents from a low person, are excused if done 
■with a view to provide maintenance for them.® The 
maxim that one must be just before he can be allowed to be 
generous, is beautifully expressed by Manu, thus ; — 

“He who bestows gifts on strangers with a view to 
worldly fame, while he suffers his family to live in distress, 
though he has power to support them, touches his lips "with 
honey, but swallows poison: such virtue is counterfeit.” 

(XI, 9.) 

The wife can enforce her claim for maintenance if it is 
denied,"* and such claim is not affected by her supersession.* 

^ 20 W. R., 336. ® See Lectme VIII. 

3 Manu, III, 65—59 ; IV, 251 ; IX. 74, 95. ’ 

^ Dayabliaga, Ch. II, 23 ; Oh. IV, Sec. I, 26 ; Vyavahara Mayukha, 

XX, 1 ; Golebrooke’s Digest, Bk. IV, 74 ; Macnaghteu’s Precedents of 
Hindu Law, Ch. II, Cases i and ii. , 

* Colebrooke’s Digest, Bk. IV, 74. 
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A wife forsaken without fault may, according to Yajha- 
valkya, compel her husband to pay her a tliird part of 
his wealth, or if poor, to provide maintenance for her.*^ 
From the alternative provisions of this rule, it would seem- 
that the third part of the deserting husband’s estate is 
mentioned as the idtimate measm-e of the wife’s mainte- 
nance, and is directed to be given to her in lieu of mainte- 
nance, and also as a sort of punishment for the offending 
husband. Though according to some opinions,* an unjustly 
deserted wife may claim and recover a tliird of her hus- 
band’s wealth, yet thei'e are opinions to the contraiy f and 
considering the perpetual dependence of woman, and the 
possibility of the husband and the wife being reconciled' 
to each other at any time, tlie penal provision in Yajna- 
valkya’s text would not, I think, bo enfoi-ced by our 
Courts ; and the wife would be aUow’^cd maintenance only, 
though in assessing its amount, the liusband’s means and 
conduct would be taken into due consideration. 

As a rule, the -wife is entitled to maintenance from the- 
husband alone ; and so long as he is alive, neither liis nor 
her relations are bound to support heiA A^Tiei’c, hoivever,. 
a husband deserts his wife, and is not heai-d of for some 
years, it has been held that though his relations are not 
under any personal liability to support her, yet if they 
have property of the husband in their hands, and the 
proceeds thereof are not accounted foi* by them, the ivife 


^ Colebrooke’s Digest, Bk. IV, 72. 

- See 2 Strange, 46, 48, 61. 

Macnaghten’s Precedents of Hindu Law, Oh. II, Case iii. 
lyagaru Soobaroyadoo v. lyagaru Sashama, Mad S. D. R. for 1856, 
p. 22 ; and Rangayian v. Kalyam Ummall, Mad. S. D. R. for 18G0, p. 86 : 
cited in 1 Norton’s Leading Cases, p. 39. 
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is entitled to receive maintenanee from those proceeds to LECTunn lY. 
an extent not exceeding one-third of the amoxmt.’^ 

So, where the husband is excluded from inheritance by 
reason of disqualification, liis sonless wives, if chaste, are 
entitled to maintenance from those who inherit to the exclu- 
sion of their husband. This i-ight to maintenance is founded 
on a text of- Yajnavalkya,- wliich is adopted by the com- 
mentators of all the schools.^ No express proidsion is 
made for the ivives who have sons, because in their case, 
these sons themselves being the heirs to the exclusion of 
them father,^ there would be no difiicultj’^ in their being 
suppoided b}'’ the heus. 

The wife’s right to maintenance and her coniugal duty Maintenance 

® allowed 

of obedience to her husband, stand in a reciprocal relation to a wife living 

^ apart. 

to each other, and the ivifc can have no claim to mainte- 
nance if she refuses to live wdth her husband wfithout just 
cause.^ In Sitanath Mooherjee v. SreeiniUty Ilaimahutty 
Dabecf’ in which a ivife li^^ng apart from her husband on 
account of unkind treatment claimed maintenance. Sir 
Richard Garth, C. J., obseiwod : 

“Now what is tlie Hindu law upon this subject? 

" It is clear that, according to that law, a wife’s first dut}^ to 
her husband is to submit herself obediently to his authority, 
and to remain under his roof and protection ; and although 
itjnight be very difiicult to deduce from the authorities at 


* R'.imabat c.^Trimbak Gancsb Desai, 9 Bom., 2S3. ® II, 142. 

• ® Mitaksbara, Ch. II, Sec. X, 14, 15 ; Dayabbaga, Ch. V, 19 ; Vyavabaxa 
Mayukba, Ob. lY, Sec, XI, 12 ; Yivada Chintamani, p, 244 ; Smriti 
Cbandrika, Cb. Y, 43. 

* YajnaTalkya, II, 141 ; blitaksbara, Cb. 11, Sec. X, 9 — 11 ; Dayabbaga, 
Cb. Y. 19. 

* Yirasvatni Chetti a. Appasvami Cbctti, 1 Mad., 875 ; Kullyane-ssuree 

Dobee a. Dwarkanatb Cbattcrjee, 0 W. II., 116 ; Colebrooko’s Digest, 
Bk. lY, 67, 63. « 24 W. It., 377. 
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Lecture IV, the present day any definite rule as to -the causes which 
would justify a wife in leaving her husband’s house, it may 
safely be affirmed that mere unldndness or neglect short 
of cruelty would not be a sufficient justification. 

“ That the law of modem times does recognize the right 
of the wife to leave her husband in certain cases of cruelty 
is apparent from the provision introduced into the first 
Code of Criminal Procedure in the year 1861, and repro- 
duced in the existing Code in Section 536, wliich provides 
that a man may be ordered to maintain Ms wife who re- 
fuses to live with him if the Magistrate be satisfied that 
, the husband is ‘ living in adultery, or has habitually treated 
his wife with cruelty! But it is fm*ther enacted by the 
same Section, that no wife shall be entitled to receive this 
allowance from her husband if slie is living in adultery, or 
if, without any suficient reason, she refuses to live with her 
husband, or if they are living separately by consent. 

“We are not at all prepared to say that the jurisdiction or 
powers of the Civil Courts are bound or limited in any 
degree by this Section of the Criminal Code ; but we do 
consider that in such a case as the present these provisions 
may be usefully regarded as a guide to what the Legisla- 
ture considered to be the correct law upon the subject; and 
imless we can see that the husband in tMs instance has 
refused to maintain his wife in Ms house, or has been guilty 
of acts of cruelty, which would justify her in leaving his 
protection, she is not entitled to the relief for which she 
prays.” 

What causes would justify the wife’s refusal to live with 
her husband, I have already to some extent considered, 
when treating of restitution of conjugal rights. Wlien any 
of these justifying causes (which consist of cruelty or ill- 



/ SrAIirrENAKCB when forfeited. ' 
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ti'eatment in any aggi’avated form) exists, the ■wife is en- Lectuee iy,- 
titled to live apart from her liushand, and to claim separate 
maintenance from him. This separate living at the expense 
of the hushand, corresponds to what is called judicial 
separation in the English law ; and as the Hindu law does 
not recognize divorce, tliis is the only remedy that the 
Hindu wife has against marital injustice and oppression. 

Where a Hindu hushand keeps a Mahomedan mistress, 
and by such conduct compels his wife, under her religious 
feelings, to leave tlie house, and she lives apart and chastely, 

•she is entitled to claim maintenance from him.*^ Indeed? 

Colebrookc and Ellis go fm-ther, and maintain that the 
mere enteifaining of a concubine is a justification for the 
wife’s living apart, and would subject the husband to the 
obligation of maintaining her separately.® But such a broad 
fule would be contrary to the precept of Manu,® and its 
correctness has since been questioned.* 

So where a Hindu wife had left her husband’s house, ’ 

dnd earned on an independent calling, and the husband 
did not object to the calling, or give her notice to return, 
it has been held that if she is subsequently desirous of 
retm’ning to her husband’s house, and he declines to main- 
tain her, she is entitled to maintenance.* 

Conjugal infidelity would of coui'se bar a -wife’s c laim M.nintenance 

. whea forfeited, 

for mamtenance. Yajnavalkya says : " Let a man keep a 
disloyal wife depiived of her rights,- squalid, maintained 
on a ball of grain alone, subdued and only suffered to 
repose on the meanest bed.”® So Narada, prescribes ‘ the 


* Lalla Hobind Pershad' u. Dowlut Butee, 14 W, R., 461. 

2 2 Sfcr;mge, 46, 47. • » Y, 164. 

* See Ynnnu) ibai v. Karayan Moreshvar Pendse, I. L. R,, 1 Bom., 173. 
Nitye Laha v. Soondaree Dossee, 9 W. R., 476. 

® Colebrooke’3 Digest, Bk. IY, 82. 




U 


LEGAL CONSEQUENCES OF ilARRIAGE. 


Lectuke IV. lowest bed, the meanest food, the worst habitation ’ as a' 
punishment for the disloyal wife ; and Manu permits the 
husband either to forsake her, or to subject her to penance 
and mortification.! Accordingly it ‘ has been held by the 
Courts of India that an unchaste wife is not entitled to 
maintenance.® 

But be it said to the credit of our law, that whilst show- 
ing the utmost abhorrence towards unchastity, it does not 
condemn the xmchaste wife to die of starvation, or to be 
forced by absolute necessity to lead a life of shame and 
misery for one false step. Though it bars her right to. 
maintenance as a source of wealth, it allows her what has 
been styled starving maintena'tice, that is, bare food and 
raiment, as the very texts cited abpKewrvx^h-’how. Though 
an opposite rule has, it seems, is living in adultery, or' 
yet the tine humane spirit of t® refuses to live with her 
generally recognized.'^ \(,tely by consent. 

Rate of main- The Civil Courts, it has been he^hat the jurisdiction or 

tenance. ... ‘ t ,. . 

the rate of mamtenance payable byi or hmited in any 
wife, in cases where for lawful cause sb Code ; but we do 
from him, and also power to make an \ these provisions 
nance at that rate shall be paid in futmat the Legisla- 
modification that future circumstances maie subject; and 
‘ minimun rate of maintenance is prescribe® instance has 
law with some precision,® but the ride hadW been guilty 

» Colebrooke’s Uigesfc, Bk. VI, 80,81. h leaving hlS 

* Ilata Shavatri v. Ilata Narayanan Nambudiri, 1 Maa which she 

39. \ 

® Ragava Cbary v. SeedumaU, 2 Mad. Sel. Deo., 20, cA 
Leading Cases on Hindu Law, 37. lo live with 

* 1 Strange, 172 j 2 Strange, 39; Honamma v. TiniiLQj^gj^g j 

R., 1 Bom., 659. ( ’ 

® Nubo Gopal Roy v, Sreemutty Amrit Moyee Dossee, V^Tiy 

« Smriti Chandrika, Ch. XI, Seo, I, 39,40 ; Macnagbtel0]^j^y qj. 

Ch. II, Case iv note, p. 111. . ' 
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different state of society, and is not of mucli practical Lecttibb IV. 
value now. At the present day, the rate will have to he 
determined by the Court after considering the means of the 
husband and other circumstances in each case. 

It was held hv the Madras Sadr Court in some cases Arrenrs o! 

^ maiiiteumice. 

that arrears of maintenance could not be recovered; but 
those decisions have since been dissented from, as there is 
no authority in the Hindu law to support them.' The 
only bar to the recovery of such arreai-s is lapse of time. 

Under the present Limitation Law (Act XV of 1877, Sche- 
dule II, Ho. 128), a claim for arrears of maintenance is not 
barred if brought within twelve years. 

Besides a civil suit, there is another mode, more simple Recovery oi 
and less expensive, by which a wife may recover mainte- under the Code 
nance from her husband. Section 536 of the Code of Procedure. 
Criminal Procedure, which corresponds to section 316 of 
the old Code of 1861, provides that if a person having 
sufficient means neglects or refuses to maintain his wife, a 
Magistrate having jurisdiction may, upon due pi’oof thereof, 
order such person to pay from the date of such order, 
maintenance at such rate not exceeding fifty rupees a month 
as such Magistrate may thinlc reasonable. The section fur- 
ther enacts, — 

“ If such person wilfully neglects to comply with this order, ” 
such Magistrate may, for every breach of the order, by 
warrant, direct the amount due to be levied in the manner 
provided, for levying fines; and may order such 'person 
to be imprisoned, with or Avithout hard labor, for any 
term not exceeding one month, for each month’s allowance 
remaining unpaid : 

“ Provided that if such person offers to maintain his wife 
’ Venkopadhyaya v. Kavari Hengusu, 2 Mad., 3C. 
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bow far tbe husband and the wife are bound by each other’s LrcxmiB IT. 
Contracts. Under the English law, a/enie covert as a rule is 
incapable of contracting except as her husband’s agent ; but 
her contracts for supplying herself with necessaries suitable 
to her station in Hie, are binding on her husband.^ In the 
Hindu law, according to Yajnavalkya : 

“ Neither shall a wife or mother be in general compelled 
to pay a debt contracted by her husband or son, nor a father 
to pay a debt contracted by liis son, unless it were for the 
behoof of the famUj’' ; nor a husband to pay a debt con- 
tracted by his -wife.”® 

Narada declares : “ A debt contracted by the wife shall by 
no means bind the husband, unless it were for necessaries at 
a time of great distress.”® And so Katyayana : “ A debt 
which is contracted by a wife or mother for the behoof of 
_ the family, when her husband or son is gone to a foreign 
coimtiy, after authorizing the loan, must be paid by the 

X 

husband or son.”* Thus you -^vill qbseiwe that a Hindu 
husband is bound by the contracts of liis wife, when they are’ 
entered into by her with his authority, express or implied, 
or for the support of liis family under necessity. A special 
rule is laid doivn by YajnavaUcya for certain cases : “ If the 
wife of a herdsman, a vinter, a dancer, a washeraian, or a 
hunter, contract a debt, the husband shall pay it ; because 
his livelihood cliiefly depends upon the labor of such a 
wife.”^ And there are also texts of BrOiaspati and Narada 
to the same effect. Upon these texts Jagannath has the 
following commentary : — 

“ Here ' washer ’ and the rest are mentioned indetermin- 


^ Stephen’s Commentaries, Bk. Ill, Ch. II, 
^ Colebrooke’s Digest, Bk. I, Gh. V, 207. 

= Pnd, 209. ^ Ihul, 219. * Ihid, 21G. 
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LEOTtmE IV, ately. In fact, whatever be his class, if the husband's 
livelihood depend chiefly on the labor of his wife, he must 
discharge a debt contracted by her, whether he be a priest 
or a washer : but he whose livelihood does not depend oh 
his wife, whether he be a washer or a priest, shall not pay 
his wife’s debt. This is noticed by Misra: he says, ‘in other 
cases also, wherever the wife has the chief management, 
there is no restriction of class ; the wife alone conducts all 
affairs, the husband is absolutely ignorant of every trans- 
action.’ Accordingly it is observed, that in the province of 
Odmariipa, almost every civil transaction is now conducted 
by women. 

" But this is merely a vague description ; for a debt con- ■ 
tracted by the wife of a Brdhmana, and so forth, for the 
support of the family, must also be paid by fhe chief of 
that family. From the reason assigned, “because his 
liveliliood cliiefly depends on the labour of such a wife,” it ' 
appears that any other persons' of whom the livelihood de- 
* pends on the labour of their wives, must pay the debt 
contracted by those "wives. This is admitted in the MitaJc- 
sliara. Chanddswara also makes the same observation, — 

‘ The circumstance of his livelihood depending on the labour 
of his "wife is particularly intended ; not any restriction of 
class.’ The special cases, therefore, come tmder the general ' 
mle, as cases of implied authority. 

In cases not coming within the rule, the wife alone is ' 
bound to pay the debts contracted by her.® 

.The Hindu law on this subject has been thus summed up 
by Sir CoUey . Scotland in Virasvami Ghetti v. Ap]jamjaini 
Ghetti : ® “On this question the Hindu law appears to rest 

* Colebrooke’s Digest, Bk. I, Cli. V, 218, commentary, 

* md,2iQ, 211. » 1 Mad., 376. 
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■upon pretty much the same grounds as the English law. A Lectueb iv. 
person dealing with a wife and seeking to charge her hus- 
band must shew either that the wife is li-ving -with her 
husband and managing the household affairs — which 
case an implied agency to buy necessaries is presumed — or, 
he must shew the existence of such a state of things as 
would wan’ant her in living apart from her husband and 
claiming support or maintenance — ^when of com’se the law 
would give her an implied authority to hind him for neces- 
saries supplied to her during such separation, in the event 
of his not providing her with maintenance.” 

Though matters of contract, when not provided for by the 
Contract Act, are to he governed, not by the Hindu law, hut 
by principles of justice, equity, and good conscience,^ yet, as 
on the point in question, that law is in conformity with jus- 
tice, equity, and good conscience, it has been generally con- 
sulted by our Coui’ts in determining the liability of the 
husband for the acts of the wife.^ 

Where a wife voluntaiily separates from her husband ‘ 
without any justifying cause, she, an4 not her husband, is 
liable for debts contracted by her (even for necessaries), 
but her liability has been declared not to be pei’sonal, but to be 
limited to the extent of any sti'idlian she may have.® The 
reason for this limitation is not however very clearly 
. stated. 

According to the Vyavahara Mayuklia, he who takes the Bombay Act 
■wife of a deceased person, is bound to pay the debts of such 


* See Deen Doyal Poratnanik v. Kylas Chnnder Pal Cho-wdhry, I. L. E., 
1 Cal., 92, and the authorities cited there. 

’ Maenaghten’s Precedents of Hindu Law, Ch. Z, Case iv; Nathu> 
hhai Bhailal v. Javher Raiji, I. L. R., 1 Bom., 121. 

’ Nathuhhai Bhailal r. Javher Raija, 1, L. R., 1 Bom., 121, 
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Lecture IV. person on failiu’e of those who take his assets.* This rule/ 
wlaich obtained in the Bombay Presidency, and was an- 
evident hardship upon any one marrying a Hi ndu widow, 
has been now abrogated by the Bombay Hindu Heirs’ Relief 
Act (Bombay Act VII of 1866, section 4). 

A Hindu wife is not bound by her husband’s acts in rela-' 
tion to her property. He has no power to part with her 
property without her consent, or to affect her interest in^ 
her own property by any document that he may execute.® ' 

Husband or When the death of any person is caused by an actionable- 

■wife entitled to 

compensation -wTong, the husband or wife of such person is, under Act. 

Of 1855 . XIII of 1855, one of the parties entitled to compensation for 
the loss occasioned. 

Effects of j come now to the effects of marriage on the offspring of 

marringe on o x o 

offspring— parties. The most important among these is thei 

Legitimac}’. x o 

status of legitimacy, which belongs to children of lawfully 
united parents. The rules of legitimacy are different in- 
different systems. By the Roman law, and the laws of 
France and Scotland, wliich on this subject axe based upon 
that law, the marriage of the parents at any time legiti- 
mizes aU their children whether bom before or after such 
maixiage.^ The Mahomedan law goes even further, and 
makes aclmowledgment by the father under certain quali- 
fications sufiicient to legitimate the issue.^ Tinder the 
English law, a child to be legitimate must be born, though 
not begotten, in lawful wedlock f and indeed, so jealous is 


‘ Ch. y, Sec. IV, 16, 17. 

® Sooda Ram Doss «. Joogul Kishore Goopto, 21 W. R., 274; MoMma 
Chunder Roy v. Durga Monee, 23 W. R., 184. 

® Institutes of Justinian, Lib. I, Tit. X, 13, and note by Sandars ; Mac- 
kenzie’s Roman La-w, pp.' 130 — 134 ; Code Napoleon, arts. 331 — 333. 

■' Hedaya (Grady’s ed.), p. 439 ; Nnbo Kant Roy Obo-ffdhry v. Mabatab 
Bibee, 20 W. R., 164. 

® Birtwhistle v. Vardill, 7 Clark and Finnelly, 896, 
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that law in tliis respect^ that it will not allow a person, Lectitee IV. 

though legitimate by the law of Ms domicile, to inlieiit real 

property in England, unless he is legitimate by the law of 

that country, as has been tinaUy settled by iJae House of 

Lords in Birtiohistle v. VardilV Blackstone justly praises 

the law of his own countiy, as tending to promote good 

morals and prevent iMcit cohabitation, at the same time 

that it makes due allowance for the frailties of human 

nature.^ 

Tlie Hindu law of legitimacy is more strict than even the 
English law. Manu defines the axwasa son or son of the 
body, thus : — 

Him whom a man has begotten on his own wedded 
vdfe, let him Icnow to be the fimt in rank, as the son of his 
body.” (IX, 166.) And to the same effect are the texts of 
Vasistha, Devala, Baudhayana, Apastamba, and Tajnaval- 
kya.® According to the Hindu sages, therefore, in order to 
constitute legitimacy, there must be not only birth but also 
procreation in lawful wedlock; and some of the leading com- 
mentators, such as KuUuka, Vijnaneswar, and Hilkantha, 
confirm tliis ’sdew of then texts.* The Privy Council have 
however, taken a different view. Sir Barnes Peacock in 
delivering the judgment of the Judicial Committee in the 
case of Pedda Amani v. Zemindar of Marungapum,^ ob- 
served : “ The point of illegitimacy being established by 
proof that the procreation was before maiiiage, had never 
suggested itself to the learned Counsel for the Appellant at - 
the time of the trial, nor does it appear from the authorities 

* 7 Clark and Finnelly, 895. 

^ StepTien’s Commentarie'?, Bk. Ill, Ch III, Vol. II, pp. 296, 297,'6tk ed. 

* Colebrooke’s Dig-esfc, Bk. V, 19.9, 196, 196, 199, and 200. 

* Mitakshara, Ch. I, Sec. XI, 2 ; Vyavabora Mayukba, Cb. IV, Sec. IV, 41. 

1 L,B.,I, A., 293. 
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Lecture IV. 


Husb.ind or 
vife entitled to 
compensation 
under ActXIII 
of 1855. 


Effects of 
marriage on 
offspring — 
Legitimacy. 


person on failm’e of those who take his assets.* This rule/ 
which obtained in the Bombay Presidency, and was an- 
evident hardship upon any one marrying a Hindu widow, 
has been now abrogated by the Bombay Hindu Heirs’ Relief 
Act (Bombay Act VII of 1866, section 4). 

A Hindu wife is not bound by her husband’s acts in rela-' 
tion to her property. He has no power to part with her 
property without her consent, or to affect her interest in- 
her own property by any document that he may execute." 

When the death of any person is caused by an actionable 
wrong, the husband or wife of such person is, under Act. 
XIII of 1855, one of the parties entitled to compensation for 
the loss occasioned. 

I come now to the effects of marriage on the offspring of 
the pai-ties. The most impoitant among these is the 
status of legitimacy, which belongs to children of lawfully 
united parents. The rules of legitimacy are different in- 
different systems. By the Roman law, and the laws of 
France and Scotland, which on this subject are based upon 
that lawL the maiaiage of the parents at any time legiti- 
mizes all their children whether born before or after such 
marriage.^ The Mahomedan law goes even further, and 
makes aclmowledgment by the father under ceitain quali- 
fications sufficient to legitimate the issue.^ Under the 
English law’^, a child to be legitimate must be bom, though 
not begotten, in lawful wedlock ;* and indeed, so jealous is 


^ Ch. V, Sec. IV, 16, 17. 

® Sooda Ram Doss t). Joogul Kisliore Goopto, 21 W. R., 274 ; Mohima 
Chunder Roy v. Durga Monee, 2S W. R., 184. 

* Institutes of Justinian, Lib. 1, Tit. X, 13, and note by Sandars ; Mac- 
kenzie’s Roman Law, pp.' 130 — 134; Code Napoleon, arts. 331 — 333. 

■* Hedaya (Grady’s ed.), p. 439 ; Nnbo Kant Roy Cbowdliry v. Mahatab 
Bibee, 20 W. R., 164. 

® Birtwbistle a. Vardill, 7 Clark and Finnelly, 895. 
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that Jaw in this respect, that it moU. not allow a person, Lecture IV, 

though legitimate by the law of his domicile, to inlierit real 

property in England, mdess he is legitimate by the law of 

that country, as has been finally settled by the House of 

Lords in Birtwhistle v. VardilV Blackstone justly praises 

the law of his oum country, as tending to promote good 

morals and prevent illicit cohabitation, at the same time 

that it makes due allowance for the fii-ailties of human 

nature.^ 

The Hindu law of legitimacy is more strict than even the 
Encrlish law. Manu defines the aurasa son or son of the 
body, thus : — 

Him whom a man has begotten on his own wedded 
Mufe, let him Icnow to be the first in ranlc, as the son of his 
body.” (IX, 166.) And to the .same effect are the texts of 
Yasistha, Devala, Baudliayana, Apastamba, and Yajnaval- 
kya.” According to the Hindu sages, therefore, in order to 
constitute legitimacy, there must be not only birth but also 
procreation in lawful wedlock; and some of the leading com- 
mentators, such as KuUuka, Yijnaneswar, and NiUcantha, 
confirm this view of their texts.* The Privy Couned have 
however, taken a different view. Sir Barnes Peacock in 
delivering the judgment of the Judicial Committee in the 
case of Pedda ATnani v. Zemindar of Marimgaxtnn^ ob- 
served : “ The point of illegitimacy being established by 
proof that the procreation was before mairiage, had never 
suggested itself to the learned Counsel for the Appellant at • 
the time of the trial, nor does it appear from the authorities 

* 7 Clark and Finnelly, 895. 

' ’ StepTien’s Commentaries, Bk. III,Ch. Ill, Yol. H, pp. 296, 297, '6tk ed. 

* Colebrooke’s Digest, Bk. V, 193, 196, 196, 199, and 200. 

■' Mitaksharn. Ch. I, Sec. XI, 2 ; Tyavakara Mayukha, Ch, IV, Sec. IV, 41. 

M L,R,,I. A., 293. 
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Lectuke IV. cited to have been distinctly laid down that, according to 
Hindu law, in order to render a child legitimate, the pro- 
creation as well as the birth must take place after marriage. 
That would be a most inconvenient doctrine. If it is the 
law that law must be administered. Their Lordships, how- 
ever, do not think that it is the Hindu law. They are of 
opinion that the Hindu law is the same in that respect as the 
English law.” This decision, so long as the Privy Council do 
not thinlc it fit to re-eonsider the point, must be received as the 
^ . law on the subject. But with every respect that is due to the 

decision of the highest tribunal for India, I may be permitted 
to say that the doctrine that procreation in larvful wedlock is 
necessary to constitute legitimacy, is not only supported by 
the language of the texts citedabove, but is also in accordance 
with the general spirit of the Hindu law, by which the 
nuptial rites are primarily meant only for virgins ; while the 
necessity of marrying girls before puberty, reduces the prac- 
tical inconvenience of the doctrine within the narrowest 
possible limits. 

I may observe that by a custom in the Tipperah Baj, 
the Raja can legitimize his children bom of a Jcackooa, or 
kept woman, by subsequently going through the ceremony 
of mairiage Avith her." 

Effect of mar- The effect of marriage in a different caste on legiti- 

ringe in a dif- . , i 

ferent caste on macy may be next considered. 

In former ages, as you have seen in a previous Lecture,® 
a man was permitted to marry a woman of an equal or an 
inferior class, but not one of a superior class.'' The distinc- 
tion between these two forms of intermarriage arose out of 


' Mann, TUI. 226. 

® Chuckrodhni Thakoor v. Beer Chnnder Joobraj, 1 W. E., 194. 
" Lecture II. < See Mann, III, 12, 13. 
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s feeling wMcli identifies tlie honor of a, family with that Lecture 
of its female members, and regards the family as raised or 
lowered in rank, according as its female members are married 
in superior or inferior families. The offspring of the fonner' 
or- allowable knad of intemarriage were called amdomaja^' 
that is, horn in the direct order of the tribes, and were al- 
lowed to inherit their father’s property^ though in inferior 
shares ; ° and the issue of the prohibited form of intermar- 
riage were called pratilomaja, that is, bom in the inverse’ 
order of the tribes, and had no claim upon the father except^ 
for maintenance.® 

In the Kali age, intermarriage between different castes is 
proliibited and though the authorities are not unanimous 
as to how far this prohibition extends to intermarriage be- 
tween different castes of the Sudra class, in Bengal, as you 
have already seen, their preponderance is in favor of holding 
such prohibition to be universal and unqualified.® 

Now let us see in the first place how the law of legiti- 
macy stands, apart from the prohibition against intennar- 
riage. Baudhayana defines a legitimate son thus : “ A son 
who was begotten by a man himself on his wedded ’wife of 
equal class, let him know to be the legitimate son of his 
body.”® -KuUuka Bhatta in liis gloss on^-the text of Mann'' 
quoted above, says, that the wedded wife means the wedded 


^ AnnlomaliteiaXLymea-asintltedircctim of tJtc hair, i. e., in a regular 
course ; and jji-atiloma means against the hair,i, contrary to the regular- 
course. See Mann, X, 6 — 29, 

® Mitatshara. Ch. I, Sec. VIII > Dayabhaga, Ch, IX. 

3 Colebrooke’s Digest, Bk. V, 171, commentary. 

■' See Ddvahatattwa, Inst., Vol. II, p. 62 ; Manu, General Note, VI 
Vyavastlia Darpana, pp. 14, 16. * 

* See Narain Dhara v. Eakhal Gain, 23 W. E., 334, 1. L. R., 1 Calc., 1, 
and the cases cited there. . 

® Colehrooke’s Digest, Bk, V, 196. 


’ IX, 166, 
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Lecture IY. wife of equal class, Yajnavalkya defines a legitimate son 
to be a son procreated on the lawful wedded, ^vife, and ‘ the 
lawful wedded wife’* (dharma patni) is explained in the 
Mitakshara- to mean a woman of equal tribe legally espoused, 
though in another place^ in the same commentaiy, a son by a 
wife of an. inferior class is also considered legitimate. The 
Viramitrodaya takes this latter view ; while according to 
Chandeswar and the Parijata, ‘a woman of equal class’ 
means a woman of the twdee-bom class for a twice-born 
man, and a Sudi-a woman for a man of the Sudra class.* 
Balaihbhatta explains 'lawful’ in Yajnavalkya’s text to 
imply exclusion of a woman of a superior class, who 
cannot be legally taken in marriage f so that according to 
this authoritj’-, the ofispring of intenuanuago between dif- 
ferent castes would not be illegitimate, except where 
such intonnaniage is illegal by reason of the woman 
belonging to a superior tribe. The son of a tYuce-bonr 
man by a Sudi-a woman has however a veiy inferior right 
to inlierit the property of his father.*' The opinion of 
Balambhatta seems to be the one that accords best with 
reason ; for legality of maniage and legitimacy of issue 
ought always to be connected as cause and eficct. 

In the next place, mamage between persons of different 
castes being now prohibited, it would follow fi’om what has 
been just said, that the issue of such maniage must be' 
illegitimate. Some writers maintain that though equality 
of caste is essential to a legal mairiagc, it is not essential 


* 11,128. * Ch. I, Sec, XI, 2. . > JHI. •}!. 

* See Mitakstara, Ch. I, Sec. XI, 2 note; Colebrooko’s Digest, Bk. 
y, 200, commentary. 

■' Mitakshara, Ch. I, Sec. XT. 2 note. 

* Mitakshara, .Ch. I, Sec, YIII, 10 ; Dayabhnga, Ch, IX, 22—27. 
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to the legitimacy of the issue.^ This, however, is supported Lectotos lY. 
neither hj’- reason nor by authority. The definitions of 
legitimacy examined above, aU require a legal marriage as a 
necessary condition-; and where that is wanting, it is hard 
to see how the issue can be legitimate. 

There is one point connected ••with the present topic which 
ought not to be passed over altogether. The heritable rights 
of sons by women of difierent tribes is treated of at great 
length in the Mitakshara® and the Dayabhaga f and as both 
these works have been written in the Kali or the present 
age, it might be infen-ed that such sons are now so far legi- 
timate as to be entitled to share the heritage. Such inference, 
however, would not be well founded. The Mitakshara is a 
rimning commentaiy on Yajnavalk3’^a ; and as the Sanldta of 
that sage contains texts declaratory of the rights of sons by 
women of difierent classes, the commentator merely gives 
his gloss upon them' ; but that does not waiTant the infer- 
ence in question. Touching the Dayabhaga, it is true that 
the same explanation cannot be given ; but it should be borne 
in mind that the Dayabhaga is a speculative treatise, and that 
everj’thing that it contains was not necessarily the law that 
obtained when it was ^vritten. And the remarks of Jao-an- 
nath and Devananda Bhatta,-* to the cfiTect that intermamage 
between difierent castes being prohibited in the Kali age, dis- 
cussion on the subject of partition among sons of unequal 
classes would only swell their works unnecessarily, go a 
great way to negative the inference in question. 

The law is always in- favor of presuming marriage and Presumption oi 
legitimacjr, and the Priiy Council have held® that a marriage ^ 

' 1 Strange, 40. 2 Oli. I, Sec. VlII. a ch. IX, 

■' Colebrooke’s Digest, Bk. V, 172, commentary; Smriti Chandrika, 

Ch, X, 7, 

^ Eamamani Ammal v. Kulantkai Nanchear, 17 W, R., 5. 
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Leotote it. dc facto being established, and the children being recognized 
by their father as legitimate, it would require the veiy 
strono-est evidence to show that the law denied to these- 
children their presumable legal status, on the ground of 
their mother’s incapacity to contract a marriage. 

Bastard’s rigiit Tile position of illegitimate children in tire Hindu law is 
somewhat different from their position m the English law. 
In the latter system, the bastard is regarded as nfilivs 
millius, a son of nobody; and for purposes of inherit- 
ance, he has no legal relationship noth any one in the- 
ascending or the collateral line, and his only relations are 
his own legitimate de.scendants.* In the Hindu law the- 
illegitimate son of a regenerate man is always excluded fi-oin 
inheritance ; but in the case of a Sudra, the illegitimate- 
son ,of a particular description, namely, the son born of an 
iminaiTied female slave or .slave’s female .slave, inherits his 
father’s property.® Tliis special mile in the case of Sudras, 
which Sir T. Strange® attributes to the contempt in which 
they are held by the Hindu law, is deduced by the leading" 
commentators of all the schools from the following texts : — 
“ A son l?egotten by a man of the servile class on his 
female slave, or on the female slave of his slave, may take 
a share of the heritage if permitted ; thus is the law estab- 
lished. (Manu, IX, 179.) 

“ Even a son begotten by a Sudra on a female slave may 
take a share by his father’s choice.” (yajnavalk}"a, II, 133.) 


' Stephen’s Commentaries, Bk. Ill, Ch. Ill, oth ed., Vol. II, ."11. 

® Mitaksliarn, Ch. I, Sec. XII, 1 — 3 ; Dayabhaga Ch. IX, 28 — 31 ; Vya- 
vahaiaMayukha, Oh. IV, Sec. lY, 29 — 32 ; Macnaghten’s Precedents of 
Hindu Law, p. 15 note ; Ohuoturyn Run Murdun Syn v. Sahnb Purlu- 
had Syn, 4 W. R. (P. C.), 132 ; 1 Morley, 310, pis, 44 — 47 ; Datti ParisI 
Nayudu v. Datti Bangnru Hnyndu, 4 Lind., 204. 

’ l_Sbrange, G9, 
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It has been sometimes maintamed that the authorities Lectuee iy. 
YTouid support the broad proposition that a Sudra’s illegiti- 
mate son of every description would inherit to his 
father;* and a slight inaccuracy which occurs in Cole- 
brooke’s translation of the Dayabhaga (Cliap. IX, 29) 
favors such a Anew. But Mi’. Justice Bomesh Chunder 
Mitter, in his elaborate judgment in Narain Bliara v. 

Ralikal Gain,- has cleai’ly pointed out this eiTor, and de- . 

.duced the correct rule given above, after a full examination 
of the authorities on the subject. 

The meaning of the term female slave {dasi) in the 
above rule, has been the subject of much contention in om' 

Coui’ts, and the authorities are not unanimous on the sub- 
ject. They seem, however, to favor the view that a “female 
slave” here means not necessarily a slave bought or taken 
captive, but includes a continuous concubine, provided that 
the intercourse is neither adulterous nor incestuous.^ The 
case of Raid v. Govinda Valad Teja* maybe refeired to for 
a fuU exposition of the meaning of the term dasijputra, and 
of the law relating to the rights of an illegitimate son. 

The question how far one illegitimate branch can inherit 
from another was raised in the case of Myna Bai v. 

Uttar am. The facts of that case were somewhat ano- 
malous. An Englishman had two sons by a Brahman 
married woman who had deserted hfer husband and lived in 


* 1 Strange, 69 ;'Pandaiya Telaver v. Puli Telaver, 1 Slad., 478 ; but 
see tbe judgment of the Privy Council in that case, 12 W. R. (P. C,), 41. 

» 23 W. R., 334 ; I. L. R., 1 Calc., 1. 

® Mnttusamy Jagavira Tettapa Naikar v, Venkatasnbha Yettia, 
2 Mad., 293 ; and the same case on appeal to the Privy Council, 11 ■ W. R, 
(P. C.), 6 ; Datti Paris! Nayndu v. Datti Bangaru Nayudu, 4 Mad., 204 ; 
Vencatachella Chetty v. Parvatham, 8 Mad., 131, 

* I. L, R., 1 Bom., 97. 
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IiECTURE IV. Adultery with him ; and upon the death of one of these sons, 
the other claimed his estate as his heir. The Privy Council 
held* that the parties had been rightly considered to be 
Hindus, but remitted the case to India for further investi- 
gation as to collateral heirship under the peculiar circum- 
stances of the case. Thereupon the High Court of Madras" 
held that illegitimate sons could inlierit the property of 
their mother and of one another. 

Maintenance of That a man should be bound to maintain his legitimate 
children. 

children is natural and obvious ; and the same texts that 
enjoin him to support his wife, may be cited also for the 
present purpose.^ 

It is equally clear that a man is ‘bound to maintain his 
illegitimate children. If illicit cohabitation is smfiil, the 
denying of support to the innocent offspring of such cohabit- 
ation would only aggravate the offence. Nor is authority 
wanting in support of the bastard’s right to maintenance. 
Jimuta Vahana,** Nilkantha,® and Vijnaneswara,® more 
or less, allow such right in the case of a son by an unmanned 
Sudra woman ; and the Privy Council in the case of Chuo- 
turya Run Murdun Syn v. Sahuh Purluliad Syn^ follow- 
ing the last-named commentator, held that an illegitimate 
son of a twice-bom man is entitled to maintenance out of his 
father’s estate. In the case of Sudras, the illegitimate son 
is entitled in some cases to a share of the heritage, as you 

> 2 W. R. (P. C.), 4. s 2 Mad., 196. 

® Manu, IX, 108 ; XI, 9, 10 ; Colebrooke’s Digest, Bk. V, 77 ; IMi, 
II, Oh. IV, 11, 12 : see also 1 Strange, 67 ; Macnaghten’s Precedents of 
Hindu Law, 114 ; Ayyavu Muppanar -u. NiladatcM Ammal, 1 Mad., 46. 

^ Dayabhaga, Oh. IX, 28. 

® Vyavahara Mayukha, Ch. lY, Sec. IV, 30. 

' Mitaksbara, Ch. I, Sec. XII, 3, 

’ 4 W. R. (P. C.), 132 ; see also Pershad Singh v. Ranee Muhesree, 
3 Sel. Rep. (new ed.), 176. 
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have just seen, and in other cases to maintenance ; nor is Lecture IT. 
it necessary in this latter class of cases that the mother of 
the illegitimate child should be a concubine possessing anj'' 
peculiar status in the family of the father." The mainte- 
nance of an illegitimate son has been held to be a charge 
on the estate of Iris father.^ 

The claim of an illegitimate son for maintenance has 
been held not liable to be defeated by the fact of his being 
the issue of adulterous intercourse.^ 

The foregoing rules apply to claims by illegitimate chil- 
dren for maintenance out of the estate of their father 
after his death, and are based upon the general principle 
of the Hindu law, that persons excluded from inheritance 
by reason of certain disq^ualifications (of which illegitimacy 
maj’- be regarded as one) are entitled to maintenance out 
of the estate they are excluded fi’om.s The repoided deci- 
sions are all under the law of the schools that follow the 
Mitalcshara ; but there is no reason to suppose that a 
different rule would be followed under the laAv of Bengal. 

During the father’s lifetime, children, whether legitimate 
or illegitimate, are entitled to maintenance fr’om him, only 
so long as they are young and unable to provide for them- 
selves. 


' Inderun Valungypooly Taver u. Eamasawmy Talaver, 12 W. 11. 
(P. G.), 41. 

® Muttusawmy Jagavira Yettapa v. Vcnkatasuba Yetfcia, 2 Mad., 
293 ; and the iudgmeut of the Privy Council in the same case in 11 W E 
(P. C.), G. 

^ Coomara Yettapa Naikar v. Venkateswara Yettia, 5 Mad., 405. 

* Eahi V. Govind Valad Teja, I. L. E., 1 Bom., 117 ; Veraramutlii 
TTdaynn v. Singaravelu, I. L. E., 1 Mad., ,300. 

® Mitakshara, Oh. II, Sec. X, 5 ; D.ayahhaga, Ch. V, 11, 14— IG ; Smriti 
Cliandrika, Ch. V, 10—14,20; Veraramubhi Udayan v. Singaravelu, I. L. E. 
1 Mad., 306. ’ ' ’’ 
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LEcruRE IV. In addition to the remedy b3’’ civil suit, the same siunmaiy 
mode (Act X of 1872, section 536) is prescribed for children, 
■whether legitimate or illegitimate, as that for the wife, to 
enable them to recover maintenance from their father. 

The minority of the father Avould be no ground for ex- 
cusing him from the necessity of providing support for his 
, child, whether legitimate or illegitimate; but before any 
order for maintenance can be made, the law requii’es it to 
be proved that the father has sufficient means.* 

Under what circumstances a father is bound to maintain 
his child, it is not vciy easj’' to define. B}’- the English law, 
a father Ls bound to maintain his childi'en, of whatever age, 
when in want, and unable through infanc}’', disease, or 
accident, to pro'vide for themselves.® Our Code of Criminal 
Procedure enacts that children arc entitled to maintenance 
if unable to maintain themselves ; and as the groimds of 
inability are not specified in the Code, it would follow 
that inability from any cause, such as infancy, disease, or 
the lilre, woffid entitle a child to maintenance. Nor is the 
spirit of the Hindu law difierent fr’om this, as may be seen 
from the foUo'wing text of Yainavalkya — 

"After assigning a sufficient support to infants, to a 
married daughter residing in the house of her father, to 
aged persons, pregnant women, persons afflicted with dis- 
ease, damsels yet umnanied, guests and servants, the hus- 
band and vafe may enjoy the residue.” 

The High Coxu't of Bengal has, however, held 'that, 
' tmder the Hindu law, a father is not boimd to maintain a 


* The Queen on the information of Mussnmut Narain Koer v, Eoshuu 
Lall, 4 N. W. P., 123. 

Stephen’s Commentaries, Bk. Ill, Oh. Ill, Vol. II, 302, 5th ed. 

“ Colebrooke’s Digest, Bk. V, 77. 
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gi'OYTi Up son, even if lie is laboring under a temporary Lecture IV. 
disorder.' At vdiat age a cliild should be deemed grown 
up, does not appear. Ordinarily the claim for maintenance 
would last till majority is attained, tbougli long before 
that tune many persons begin to earn their own liveliliood. 

But it should be remembered that children are entitled to 
maintenance only w^hen thej'^ are in want and unable to 
maintain themselves. 

Under the Mitakshara law, which recognizes the joint 
ownership of the father and the son in ancestral property,® 
the son, if unable to enforce partition by reason of such 
property being in any case impartible, can sue liis father for 
maintenance ; and this • right of the son is not, it seems, 
affected by the fact of his having attained matmdty, or of 
his not being in want.® Where a son or other member 
of an undivided Hindu family is competent to sue for 
partition, a suit for maintenance will not lie.'' 

The father is the natural guardian of his legitimate 
cluldren, and is entitled to the custody of their persons in 
preference to all others until they attain majority.* But in 
the case of a female child, the father’s right, as you have seen, 
ceases after her marriage, when she comes under the guar- 
dianship of her husband. So long as tlie father, not being 
himself a minor, is alive, the law dispenses -with the appoint- 
ment of any guardian of the persons of his minor children.® 


* Prem Chand Pepara v. Iloolas Chand Pepara, 12 W. R , 191. 

® Mitakshara, Ch. I, Sec. V. 

■* Hinimatsin" Becharsing v. Gunpatsing, 12 Bom., 91. 

■* 12 Bom., 96 note. 

'» Colehrooke’s Digest, Bk. V, 452. 463; Macnaghten’s Principles of 
Hindu Law, pp. 103, 104; 1 Strange, 71; In the matter of Himuauth 
Bose, 1 Hyde, 111. 

“ Act XL of 1858. s. 27. 
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Lecture IV. The mother’s right to the guardianship and custody of 
her children is inferior only to that of the father, though 
for certain purposes, such as giving a daughter in niaiTiage, 
and the like, the Hindu law subjects her, to some extent, to 
the control of her husband’s kinsmen.' 

In some cases the mother may be entitled to the custody 
of the cluldi-en in preference to the father. The nurture of 
children is, by nature as well as by our law,® the peculiar 
duty of the mother ; and so whci’c they arc of extremely 
tender age, and the mother, in consequence of the father’s 
profligacy or misconduct, is compelled to live apart from 
him, it is as necessarj'- for the children that they should be 
placed under their mother’s care, as it is just to tlie mother 
that she .should not be deprived of the solace of havmg 
the custody of her children. 

A Hindu father’s change of religion would not, however, 
bar his right to the custody of- his infant children, though, 
if they have attained years of discretion, their -wishes in the 
matter would be consulted by the Court.^ 

The custody of illegitimate children in other systems 
of law belongs to the mother.^ Tlie rule is based upon 
obvious grounds of necessity and convenience, and there is 
no reason why a different rule should be followed in the 
Hindu law in the absence of any express 'provision to the 
contrary. 

Claims to the custody of minors are to be enforced accord- 
ing to the provisions of Act IX of 1861. And a person 

* 1 Strange, 72; Colebrooke’a Digest, Bk. V, 453, commentary; Ram 
Dhun Doss v. Rum Ruttnu Dutt, 10 W. R., 425 ; S. Namasevayam Pillay 
V. Annammai Unimal, 4 Mad., 33i>, 

» Manu, IX, 27. 

® Muciioo V. Arzoon Salioo, 6 W. R., 236. 

' See Stephen’s Comm,, Bk. Ill, Ch. Ill, Vol. II, p. 30!), 5tli cd. 
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wlio kidnaps from lawful custody a minor under fourteen Legtuke IV. 
years if a male, or sixteen years if a female, is liable to be 
punished under section 363 of the Indian Penal Code. 

Though the custody of children may sometimes belong to Eigiit to give 

° ^ ° or take a son 

the mother, the rightof giving a son in adoption belongs exclu- in adoption, 
sively to the father ; and if the mother sometimes does exercise 
this right, it is only with the permission of her husband.* 

So also the right of taking a son in adoption in the dattaJca 
‘ form can be exercised by a woman only with the pennission 
of her husband, or, according to the law in some parts of 
India, with the permission of Ins kinsipen after liis death.** 

This brings us to the consideration of the paternal Paternal power 

- . under the 

authority under the Hindu law. Much of the power which Hindu law. 
in advanced and well-organized society is placed in the hands 
of the State, was, in feebly-organized primitive society, exer- 
cised by the head of each family within his own domestic 
circle ; and accordingly, in ancient law, the authority of the 
father 'was almost unbounded. In the Koman law it is 
called the pati'ia potestas, and originally included the power 
of life and death.^ The Hindu iaw^, as far as tradition 
teUs us was never so inhuman as that, though traces of the 
existence of an unlimited power in other respects are still 
evident. Thus Vasistha, after premisiug that the son owes 
his existence to his parents, observes : “ Both parents have 
power, for just reasons, to give, to sell, or to desert him ; but 
let no man give or accept an only son, since he must remain 
to raise up a progeny for the obsequies of ancestors.”^ But 


* Manu, IX, 168 ; Datfc:ika Mimansa, 1, 16 ; Dattaka Chandrika, I, 31. 

- The Collector of Madura v, Muttu Ramalinga Satthupathy, 10 W. R. 
(P.G.),17. 

=* Institutes of Justinian, Lib. I, Tit. IX, and note by Sandars ; Maine’s 
Ancient Law, p. 138. ' 

* Colebrooke’s Digest, Bk. V, 273. 
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Lectuki: IV. you will observe from this very text, that ancestor- worship 
and the spiritual necessity of having a son, helped to raise 
the position of the son in the Hindu law. Other sages 
also have prohibited the sale or gift of a son.' 

A text of Manu® says that the son is one of the three 
persons declared by law to have in general no wealth exclu- 
sively their own. But the effect of this rule has been more 
than counteracted by a text of equal authority ,3 which 
declares the ownership of the father and the son to be equal 
in ancestral property. Tliis text of Yajnavalkya, wliich has 
been elaborately deyeloped in the Mitakshara,*^ has for a 
long time been the prevailing rule of Hindu law. This * 
doctrine of equal ownership of the father and the son, 
which creates restraint on alienation, may not be a veiy con- 
venient one in advanced society ; but it has served to soften 
the rigor of paternal authority under the Hindu law, and it 
is o^ving to this perhaps as much as to the goodness of Hindu 
fathers, that paternal power imder that law has not that 
stern character which it wears in other archaic systems. 
Practically, therefore, the father’s power in our law is 
similar to that imder any advanced modem system : 
indeed it is not so great mth us as it is under the Code 
Napoleon.® 

The Hindu father's power over his son may be shortly 
summed up thus : He can inflict moderate correction vnth 
a rope or a shoot of a cane,*' as long as tlie son is under 
sixteen years ; after that age the son is to be treated as a 
friend. He can have the son in his custod}’- as long as the 
son is a minor. He has the right to dispose of his child 

* Colebrooke’s Digest, Bk. II, Ch IV, 7, 1C. ® VIII, 41G. 

Yajnavalkya, II, 121. » < Ch. I, Sec. V. 

* See arts. 371—387. « Manu, VIII, 299. 
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in marriage during minority.* He is also entitled to a Lecture IV. 
share in the son’s acquisitions." But a great deal of the 
Hindu father’s actual authority is based upon moral injunc- 
tions ; and nowhere has filial duty been more strictly enjoined 
than in the Institutes of Manu.® 

I need hardly add that the exercise of paternal authority 
is not merety allowable as a sort of compensation to tlie 
father for his trouble and anxiety in bringing up Ins 
children, but is absolutely necessary to protect the interests 
of these last, against the errors and indiscretion of infancy. 

IJnlilce other rights, tliese rights of the father inure not so 
much for the benefit of the person possessing them, as for 
the good of the person over whom they are exercised. 

In the Hindu law, the son is as much bound to maintain Maintenance 

of parents. 

his aged parents, as the father is, to support his infant 
children.'*^ 

If the latter duty ris necessary to be enforced for the 
preseiwation of our race, the former is equally necessary to 
be enforced for its happiness. The comprehensive character 
of the Hindu law of maintenance, which extends its pro- 
tection not merely to the vdfe, the children, and the parents, 
but also to a number of other relations, has been sometimes 
cried dovni as inevitably tending to foster habits of indo- 
lence and dependence. But competent judges have justly 
commended it ; and apart from sentimental considerations, 
it should be borne in mind that it is tlris law and the mora- 
lity by wliich it,is supported, that have saved oui’ Govern- 
ment the trouble of enforcing that complicated system of 
poor laws, wliich is a social necessity in other countries. 

* 3Iacnag]iten.’8 Precedents of Hindu Law, 204. 

® Dayabhaga, Ch. 11, G6. “ II, 227 — 236. 

* Colebrooke’s Digest. Bfc. V, 77 ; Jlacnagliten’s Precedents of Hindu 
Law. 113 — 116. 
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Lecture IT. 

Rules for 
■women whose 
liusb.'inils are 
nway. 


Appointment 
of awifcAo 
raise up 
offspring. 


I pass over that chapter of our law which treats of the 
rules relating to tlie conduct of women whose hushands are 
away, as they arc mostly in the nature of mere moral 
injunctions. It 'will lie sufficient here to say that the 
husband is required to pro'vide support for the Mife, and the 
wife is required to reside with his or her oivn relations.’ 

Not'withstanding the strict rules about chastitj'- and the 
strong condemnation of unchastity even in thought, the 
spiritual necessitj'- for a son has introduced into the Hindu 
law the anomalous provision of the appointment of a ivife 
to raise up offspring in the event of the husband’s incapa- 
city or death.® This provision is not peculiar to the Hindu 
law, but is to be foimd in other ancient codes, such as the 
Je'wish.^' The son thus produced is called the hshelraja son, 
or the son of the wife, and is one of the twelve kinds of 
sons enumerated by the sages ; and in ancient times he Avas 
entitled to a share of the heritage.* The practice was strictly 
guarded by rules, and ivas never allowed to be made a 
source of sensual gratification ; and in ilanu’s time, though 
pennitted, it was gi'eatly discountenanced.* In the present 
age it is altogether forbidden and it exists in certain 
places, such as Oi'issa, only as a local custom.'' 


^ Colebrooko’e Digest, Bk. IT, Ch. II, Sec. II, 

= Colebrooke’s Digest, Bk. IT, Cli. IT, Sec. I ; Ek. T, Ch. IT, Sec. IT. 

^ Deuteronomy, XXV, 5 — 10. * Mnnu, IX, 158— ICO, 161, 165, ISO- 

® Manu, IX, 58 — 68 ; V, 156 — 166. ® General Note to Mann. 

’’ Macnaghten’s Principles of Ilindu Law, p. 102 (3rd ed.) ; note to 
Mussummaut Sntputteo v, Indrannnd Jha, 2 Sel. Rep., 224 (now ed.) 
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supersession — Judicial separation — Grounds which justifj’ supersession — 

Grounds which justifj- desertion of a wife — Grounds which justify desertion 
of the husband — Change of religion a ground for desertion —Act XXI of 
ISGG — Position of the wife who'deserts, or is deserted b}’, her husband — Posi- 
' tion of the woman whose marriage is void <tS iiif/io — Widon hood — Duties of 
the widow — Salt — Origin of the practice — Supposed VaidiL authoritj’ for it — 

Duties of a widow surviving her husband — Rights of tlie widow — jMaintc- 
■ nance — Amount of maintenance — Widow’s maintenance how far a charge on 

her husband’s 'estate — Heir not liable for widow’s contracts for necessary 
supplies — Widow entitled to maintenance though not living in her husband's 
house — Widow how far entitled to maintenance from relations other than her 
husband’s heirs— Right to maintenance not saleable— Maintenance forfeited 
for nnchastit}’ — Suits for maintenance — Widow entitled to reside in the family 
dwelling-house — Site is entitled to a slmrc. on partition — Widow entitled to 
inherit in certain cases — But she takes a qualified estate — Succession of 
several widows— Perpetual widowhood — Act XV of 185G. 

Having considered between wbat parties and in what 
modes marriage may be contracted, and what rights ’and 
duties arise out of it, I come now to consider how, if at all, 
the contract may be dissolved. I may .here premise a few 
general observations before entering into the details of the 
Hindu law on the subject. 

Excepting the Mahomedan law, which sanctions tempo- Duration of 

the conjugal 

rary marriages, no other polished sj^^stem of law per- relation, 
mits pai’ties to settle for themselves the duration of their 
conjugal relation. The duration is fixed for them bjr law, 
and is in most ci'vilized countries the period of their joint 
lives. Our’ system goes further, and maintains that, as 
regards the woman, even the death of her husband does not 
dissolve the. marriage-tie. Such being the spirit of our law, 

Y 
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LncTURn V. a contract 'betAveen the parties to a marriage to the effect 

that their man-iage would become dissolved on the happen- 

ing of any specified contingency, has been declared to be 
void, as being opposed to the policy, of that law.* 

The reasons for making marriage a life-long union are 
obvious. Man may contract a tcmporaiy marriage for the 
gratification of a transient pa.ssion ; but to the Avoman the 
pleasures of matrimony are soon followed by the cares of 
maternity ; and if she is not able to reckon Av’ith ccilainty 
upon the help and co-operation of her liusband, lier con- 
dition, as Avell as that of her infant child, would be really 
miserable. This co-operation, whieh the proper care and 
nurture of a single child AA'ould necessitate for a number 
of years, would have to be prolonged indefinitely by the 
births of successive children, till at last neither party Avould 
haAm much inducement to separate from the other. Thus 
ordinary foresight Avould shoAV that man’iage for life is the 
best form of maixiage. But as the best interests of societ}’’ 
are hero iiwol\md, lest that foresight be CAmr blinded by the 
impulse of passion, the laAV interposes in most counti'ies, 
and declares marriage to be a union for life. 

Divorce— Its tliough tlfis may be a veiy AAdiolesome rule in general, 

different forms. j.- i i i n .. « 

exceptional cases may ansc in AAmich the coutmuance of the 
union Avould be a source of lasting misery to either or both 
of the parties. To meet these contingencies, divorce in 
some form or other is prescribed by most sj^stems of law- 
The different forms of divorce may be classed under either 
of tAvo heads, — ^first, dissolution of maixiage; and second, 
separation of the husband and Avife in bed and board, their 
m arriage-tie still subsisting. The former is resorted to Avhen 


' Soetarnm v, Mussnmut Aheeroo Heoranee, 20 W. .11., JO. 
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owing to some circumstance affecting the validity of the mar- Lectuee V. 
riawe, or owingf to disaEcreement of a lasting nature between 
the parties, it is thought improper that they should continue 
, as husband and wife ; while the latter is the remedy in cases 
in which, owing to some present cause of disagreement, such 
as ill-treatment or the like, it becomes necessary that the 
parties should live separate, though there may be hope of 
future reconciliation between them. The former mode has 
been called divorce d vinculo matrimonii, or divorce 
simply, or dissolution of marriage ; and the latter has been 
styled divorce d mensa et thoro, or judicial separation. 

In the former case, the effect of divorce is to dissolve the its effects, 
marriage-tie completely, and to leave the parties free to 
marry again ; and when the gi-ound of the divorce is the 
invalidity of the marriage, its effect is to declare the mar- 
riage void ab initio, and, except for some purposes in certain 
cases, to bastardize the issue of such marriage. In the 
latter case, the effect is to permit the husband and the “wife 
to live separately, and to prevent either party from enforc- 
ing restitution of conjugal rights against the other ; though, 
if they both agTee, there would be no bar to their living 
together again as man and wife. 

The grounds upon wdiich a marriage may be declared Divorce when 
void ah initio, depend upon the rules relating to the quali- 
fications of parties to marriage, and the formalities required 
for contracting it, in each particular system. 

The determination of the proper grounds for allowing 
dissolution of marriage not void ab initio, is one of the most 
difficult problems for the legislator. If, on the one hand, to 
deny divorce universally would involve a grievous wrong to 
individuals in some cases, on the other hand, to allow it freely 
■would be cquall}^ grievous in its consequences to society ; 
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Lectuhe V. for ifc needs hardly to be pointed out that it isujjon the indis- 
solubility of marriage that the integrity of the family, the 
proper rearing of the next generation, and the cultivation, of 
domestic virtues depend. The grounds which are usually 
insisted upon as justifying divorce, may be classified under 
two heads, — ^namely, consent of both parties, and misconduct 
of either or of both. At first sight, the former ground seems to 
be so natural and so little open to objection, that one is apt 
to wonder why it has not been universally adopted, and whjL 
on the contrary, collusion between the parties should form a 
ground for rejecting an application for divorce.* The pro- 
priety of allowing divorce upon consent of both parties has 
been discussed at some length by Jeremy Bentham in his 
Principles of the Civil Code,® and his opinion is decidedly ih 
its favor. It would carry me much beyond the scope of the 
present lecture to examine the question in detail. Generally 
speaking, one reason why this ground of divorce, which is 
apparently so unobjectionable, is rejected in most sy stems, ‘ is, 
because it is thought that the disagreement and the conse- 
quent separation which we may bring about by our o^vn 
choice, may as well be prevented by some care and self-sacri- 
fice on our part, if we know that there is no choice in the 
mattei’. Another reason is, that it is apprehended, that 
marriage wiU be thoughtlessly contracted if it can be 
dissolved by mutual consent. The admissibility of the 
grounds of the latter class rests upon a very different con- 
sideration. When the conduct of either of the parties has 
been such that it would be cruel to the other to allow the 
matrimonial relation to subsist between them, divorce is 
the only remedy for the urrong. But it ought to be granted 


^ See for instauce Act IV of 18G9, 6. 13. 


® 'Oh. V, Sec II. 
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only at the instance of the wronged part}’-, and the mis- Lecture V.- 
, conduct for which it should be granted, ought to be such 
that no one would be likely to permit it to be imputed to 
him merely for the pui-pose of obtaining divorce. It is upon 
grounds of the latter class, — that is, misconduct of the 
parties, — that divorce is allowed in most civilized countries. 

> The Eoman law allowed divorce by the mutual consent Grounds of 

divorce iu 

of Tiarties, or at the choice of either of them if the other different 

sj’stem of liiw. 

was guilty of conjugal infidelity.* The Mahomedan law 
goes further, and permits divorce, not only by the consent of 
both parties, but also at the mere wiU and pleasure of the 
husband.2 The Code Napoleon allows divorce by mutual 
■consent in a certain limited class of cases under very 
stringent restrictions. It also authorizes divorce on the 
ground of adultery by the wife, or by the husband if he keeps 
his concubine in the common dwelling-house ; or of ill-treat- 
ment ; or of condemnation of either party . to an infamous 
punishment.^ By the law of Scotland, either spouse can 
divorce the other on the ground of adultery or wilful deser- 
tion.*- By the English law and the' Indian Divorce Act (IV 
of 1869) for Christians, divorce can be obtained by the hus- 
band on the ground of adultery by the wife ; and by the 
wife on the ground of adultery by the husband,. coupled 
with certain aggravating circumstances, such as incest, cruel- 
ty, or the like.^ The Indian Act also allows the wife to 
obtain a divorce on the ground of her husband’s change of 
religion and subsequent marriage -with another woman. 

* Sandars’s Justinian, Lib. I, Tit. X, 12, note. 

’ Hedaya, Grady’s edition, pp. 72, 112. 

’ Arts. 229—233. 

* Mackenzie’s Roman Law, 4tb ed., p. 128. 

= Stephen’s Commentaries, Vol. 11, pp. 291—294, 6th cd. ; Act IV of 
1869, s. 10. 

' # 
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Leci'ure V. You will observe' that, while conjugal infidelity in the 

wife is always a ground of divorce in all these systems, the 

same offence in the husband would not, according to some 

of them, authorize divorce, unless it be coupled ^vith some 

aggravating circumstance. Morally the offence is the same 

by wliichever party it is committed ; but fi’om a social point 

of view, the consequences of infidelity in the wife are far 

more seriously embai-rassing to the matrimonial union than 

those of infidelit}’' in the husband ; and this seems to be 

the only ground of justification for this unequal legislation. 

Divorce in the . The provisions of the Hindu law on this important sub- 
ordinary sense . - T. ,1 ■ 1 

unknown to ject are not altogether satisfactory. J3y that law, mamage 
the Hindu law. . , 

IS rcirarded as a sacrament and an indissoluble union ; and 
accordingly Manu declares,' — “ Neither by sale nor desertion, 
can a wife be released from her husband ; ” and in another 
place he says, — “ ‘ Let mutual fidelity continue till death ; ’ 
this in few words may be considered as the supreme law 
between husband and wife,” = So far om- law deals equally 
with both parties. But it goes further. YHiile, as you have 
seen, it allows a man to have a plurality of wives, it forbids 
the second marriage of a woman even after the death of her 
first husband. It is true that some authoiities permit a 
woman to take a second husband under certain circum- 
stances. Thus Parasai-a in his celebrated text declares, — " If 
the husband be missing, or dead, or retired from the ivorld, 
or impotent, or degi-aded, in these five calamities a woman 
may take another husband.” ^ And Narada-* and Devala^ 
lay down rules to the same effect. But these rules, either 


^ IX, ic. = IX, 101. ’ 

’ Ch. IV, quoted in Vidy{i.sngara’s Marriage of Hindu Widows, p. 7. 
■' XII, 97 —101. * Colcbrooko's Digest, Bk. IV, 151 — 153. 
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like the practice of raising np issue by a kinsman on an Lecture V, 
appointed T^dfe, relate to a primitive stage of Hindu society 
in which rapid multiplication of the race was deemed an 
important object, or they merely show the existence of some 
difference of opinion among the Hindu sages on a point on 
which absolute unanimity of opinion can hardl}'- be expected. 

The prevailing sentiment of Hindu society has for a long time 
been repugnant to the second marriage of a woman. Manu 
says, “ The holy nuptial texts are applied solely to virgins,' 
and nowhere on eaiHi to gii’ls who have lost their virginity ; 
since those women are in general excluded from legal cere- 
monies.”® And in another place he declares, “Hor is’ a 
second husband allowed in any part of this code to a 
virtuous woman.” ^ Indeed a tAvice-manied woman 
. (2m')iarhhu) and a disloyal wife fswaw'im,) are considered 
as belonging to classes not very far removed from one 
another. Thus Harada says 

“ Others are women who had a different husband before 
(parapw'vd) ; they ai-e declared to be of seven kinds, in 
order as enumerated: among these, the twice married 
woman is of three descriptions, and the disloyal vdfe of four 
sorts.” 

Their husbands are, according to Manu, ‘to be avoided 
with great care their childi-en, says Harita, ‘should not be 
admitted to social meetings ; ’® neither they, -nor their daugh- 
ters, are to be taken in maniage f and their sons, called the 
paunarbfMva, though formerly allowed to inherit in default 
of legitimate sons, as coming under one of the twelve 

^ The word in the original is Kanya, Avhich has heen explained to 
mean ‘ a girl not deflowered, nor given in marriage.’ See Colebrooke’s 
Digest, Bk. IV, 168, commentary. 

“ Vlir, 226. 3 Y, 162. XII, I6-.14. * III, 166. 

« Colebrooke’s Digest, Bk. IV, 162. ’ Ibid, 165. 
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LECTDRr. V. descriptions of sons/ are in the present age declared unfit 
to have any share of the heritage.® 

Thus, while the practice of polygamy renders dissolution 
of marriage unnecessary for the husband, the prohibition 
of the second marriage of a woman renders divorce useless 
for the vdfe. Accordingly, as a rule, divorce in the ordi- 
nary sense of the word has been unknown in Hindu 
society. 

Sir T. Strange says,’ that the right of divorce in the Hin- 
du law is marital only ; but this is not correct. K by 
divorce is meant dissolution of marriage, it is not obtainable 
even by the husband, for, according to Manu (IX, 46), 
. a wife can never be released from her husband ; and if by 

the right of divorce is meant the right of either spouse to 
desert or to live separate from the other, such right, as you 
mil presently see, belongs, under ceidain circumstances, to 
the wife as w'ell as to the husband. 

Divorce allow- But though not allow'ed by the general Hindu law, 

ed by custom ° . . 

in some cases, divoi'ce and remaiTiage of a divorced wife are in some cases 
permitted by custom.'*' Such custom, however, prevails only 
among the inferior classes, especially in the Bombay Presi- 
dency / and disputes concerning this subject are generally 
settled by punchayets or caste assemblies. But it has been 
held that the Comts are not bound to recognize the author- 
ity of the caste to declare a marriage void, or to give 
permission to a woman to remarry.® 


^ Manu, IX, 158— ICO. 

® General Note to Mann, VI, 8; Dattalsa Mimansa, I, 64; Bee also 
Moliun Sin^ v. Cliumun Eai, 1 Sel. Rep., 37 ; Vencatacliella Ohetty f. 
ParvatLam, 8 Mad., 143. =* 1 Strange, 62. 

* See Kudomee Dossee v. Joteeram Kolita, I. L. R., 3 Calc., 305. 

® 1 Strange, 62. 

® Reg. V. Samblin Raghu, I. L. R., 1 Bom., 362. 
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- The gi'ound upon which such divorce is most commonly Lectube V. 
ffrahted, is the mutual consent of the husband and the wife, 
the former gi’anting the latter a char chitti, or letter of re- such divorce, 
lease.i Other gi-ounds are mentioned by Steele® as justiljdug’ 
divorce among the inferior castes in Bombay, and these' 
gi'ounds are, impotence of the husband, continual quaiTcl, 
habitual ill-treatment, and any ii-regularit}’' rendering the 
maiTiaoe ah initio null and void. Our Courts have accord- 

* O 

ingly held that with some castes divorce is allow'^able in case 
of ill-treatment.® 

But the prevailing practice has been not to recognize the- 
validity of any divorce obtained without the consent of the- 
husband.^ In Reg. v. Kavmn Goja,^ -which is the leading 
case on the i^oint, the prisoner Karsah Goja had mai'ried 
and cohabited -with one B-upa, a married woman, who 
had repudiated her -fonner lursband without In’s consent. 

Tliereupon Karsan -was tried foi' adulteiy, and Rupaformar- 
i-jdng again in liei’ husband’s lifetime, and tlicir defence was, 
that by the custom of their caste, a wmman might, vdthout 
the consent of her husband, leave him and contract a valid 
mamage, called naira, with another man. They were both 
convicted, and the High Court of Bombaj^ in upholding the 
convictions, observed : " We are of opinion that such a caste 
custom as that set up, even if it be proved to exist, is- 
invalid, as bemg entircly opposed to the spirit of the Hindu 
law ; and -we hold that a 'marriage entered into in accord- 


' Stoele. p. ICO. = Jhid, pp. IGS. IGD, 

“ See KtLseer.'im Kriparam v. Uinbaram Hurce Oliand, 1 Borr., .G87 
Kasee DhooJlub v. Rufctuu Bace, T/iid, 410, cited iu 1 Morloy’s Di^-est, 289,. 
pis. 14, 14(1 

^ See Dy.aram Doolubb r. BaeeUmba, 3 Morlov-’s Dige.st. 181, pi. 1 ; 1 W. 
&jB., 92. ’2 Bom., 117. 

Z. 
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Lecttjue V. anco witli such a custom is void.” The same principle has 
been followed in several subsequent cascs.^ 

Distinction be- Though the Hindu law does not allow divorce, it is not 

tween divorce ° ^ . 

and dissolution <^o Unreasonable as to compel married parties to live to- 
ol niarringc in 

Hindu law, gether as man and wife under all possible circumstances. 

In certain cases, as you have seen already, either spouse 
is pennitted to re.sistthe claim of the other for restitution of 
conjugal rights. This sejiaral ion, called in Hindu law daser- 
tion {tyng), differs from divorce as ordinarily understood, in 
this, — that however grave or permanent the can.se of the 
desertion, and howcA'cr solemnly and irrevocably it maj' 
take place, it can never have the effect of dissolving the 
marriage tic completely, so long as both parties remain 
Hindus.® 

and bofwccii Supoi-scssion of ojic wife by another, which is not un- 

dcsertion and . „ , ... 

supersession, frequently a motive for divorce in monogamic sociotie.s, 
cliffem from desertion under the Hindu laAV in this, — that 
the suponseded wife does not lose her claim for restitu- 
tion of conjugal rights, nor indeed any of her right.s as 
ivifo. 

Yajnavalk^m declares : “ But a superseded wife must be 
maintained, else a great offence is committed.’'® And Yij- 
naueswar commenting on this text ob-serves: “ Though super- 
seded by anotlier wife, she must he treated with comiesy, 
and receive gifts and respect as before, Ac.”^ 

Judicial sepa- Whcro a wifc is deserted for anj’- cause not affecting 
ration. caste, or the validity of her mairiagc, and the deser- 

tion is in consequence not irrevocable in its nature, such 


^ Klieinkov ». Umia Shankar. 10 Horn.. "SI ; llahi v. Govinil, I. L. It., 
I Bom., 110; Nara3'.aTi Bharfchi r. Laving Blinrtlii. I. L. R.. 2 Bom.. LIO. 
See Blanu. IX. 40. “ I, 74. 

* Mitakshara Acharadhj-aj'a. leaf 9 (Sanskrit). 
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desertion I’esembles Avliat is called judicial separation in Lec tuee V. 

» ' 

other s^^stems. 

Polygamy being ^generally permitted, any enquiry into 
the grounds Avhich justify supersession, would be mere siipersesston. 
matter of curiosity.- Manu has the following rules on 
the subject: 

“A Avife AYho'di'inks any spirituous liquors, Avho acts 
immorally, who shows hatred to her lord, Avho is incicrahly 
diseased, who is'’ mischieA’-ous, who wastes his property, 
may at all times be superseded by another Avife. 

“ A barren A\n.fe may be superseded by another in the 
eighth year ; she whose children are all dead, in the tenth ; 
she who brings forth only daughters, in the eleventh ; 
she, who speaks unkindly, Avithout delay. 

“ But she Avho, though afflicted Avith illness, is beloved 
and virtuous, must never be disgraced, though she may 
be superseded by another wife Avith her OAvn consent.” ^ 

You aagU here observe that by permitting the immedi- 
ate supersession of a Avife who speaks unkindljq Manu 
has practically permitted supersession in aU cases. 

The consideration of the grounds which justify desertion 
is of much greater importance in practice. I have to som.e 
extent ah’eady touched upon them Avhen considering the 
subject of restitution of conjugal rights. 

A Avife may be always deserted for conjugal infidelity. Grounds 
Manu says, “ That a woman who follows her OAvn AviU should desertiorof^a 
be forsaken, is ordained by the law ; but let not a man 
slay Ms Avife, nor mutilate her person ; ViAmswat declared 
that a woman wilfulljr disloyal should be forsaken, not 
slain, nor disfigured ; a man should avoid the slaughter of 
women. 


IX, 80-82. 


’ Colebrooke’s Digest, Bk. IV, 80. 
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A man may^ also forsake a wife wlio treats Mm with 
aversion/ or who is 'disobedient and self-willed/ or who 
commits any sin in the first degree ® (such as killing a 
Brahman, drinking forbidden liquor, stealing gold, &C.'’) In 
this last case, under the old Hindu law, the delinquent used 
to be formally degraded and excommunicated, and thence- 
forth, tiU expiation, to he regarded as civilly dead/ Hindu 
society is become more tolerant now^ and tliis practice of 
formal excommunication is falling into disuse ; and indeed, 
upon a literal construction of Act XXI of 1850, section 1, 
which provides that loss of caste or excommunication shall 
no longer occasion any forfeiture of rights, it might seem as 
if a degraded or excommunicated wife was not any longer 
liable to be deprived of her conjugal rights. But this Act 
must receive a more limited construction in order to be 
reconciled with reason and justice. As has been well 
observed in Muchoo v. Arzoon Sahoo,^ though a person 
who is excommunicated is not on that accoimt to be deprived 
of his or her rights, yet such person must not be empowered 
to deprive others of their right to the freedom of conscience, 
and the liberfy of withholding communion mth •interdicted 
persons. 

There is one other class of grounds which ought to be 
noticed, and which not only justify but necessitate deser- 
tion of the ■\'i’ife. If the ■wife is related within the pro- 
hibited degrees, or if she belongs to the same gotra, she is 
required to be forsaken as soon as the fact is discovered, 
and the husband is required to perform penance.'^ 

^ Murm, IX, 77. " Tajnavalkya. Ill, 227 ; Mana, XI, 66. 

- Colebrooke’s Digest. Bk. IV, 80. ^ Jlann, XI. 182—180, 189. 

® Tajnavalkya, I. 72. g 6 W. R., 236. 

’ See Kulluka Bliatta’e Commentary on Mann, III, 6 and 11; and 
Udvahatattwa, Institutes of Raghimandana, Vol. II, p. 82. 
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It remains now to see on wliat grinds a husband • inaj^ Lectube V, 
be deserted. As a rule, “ though unobservant of approved 
usages, or enamoured of another woman, or de^mid of good which justify 

, , 1 T desertion of tlie 

qualities, yet a husband must be constantly revered as a i.u=biiud. 
godb}'’ a. virtuous vdfe.” Such is the law laid down by the 
highest authority.' But the same authoritj’- has also said : 

“ But she who is averse from a mad husband, or a deadly 
sinner, or an eunuch, or one without manly sti’ength, or 
one afflicted with such maladies as punish crimes, must 
neither be deserted nor stripped of her property This 
text, however, does not, as Macnaghteffl thinks, autho- 
rize desertion of the husband under the circumstances 
mentioned. For what Manu excuses here is aversion, which 
according to Kalluka and Jagannatlri means want of dili- 
gent attention, not absolute desertion. 

There are passages in the writings of the sages wliich 
are more directly in point. Thus Devala says : “A husband 
may be forsaken by his Avife, if he be an abandoned sinner, 
or an heretical mendicant, or impotent, or degraded, or 
afflicted with phthisis, or if he have been long absent in a 
foreign country ; ” and he goes even fiu-ther and ordains, 
that in these cases the wife may take another husband 
for the sake of obtaining progeny, not through female 
independence." And Parasara and Narada (in the texts 
refeiTed to above®) by allowing a woman to take a second 
husband if the ffl’st be impotent, or degi’aded, or retired from 
the world, or long absent, d/or^iori, permit desertion of the 
husband in such cases. 

<t 

' 3Iami, V, 154. * Manu, IX, 79. 

® Principles of Hindu Lavr, p, 62. 

* ColeBrooke’s Digest, Bk. IV, 67, commentary. 

® Ibid, Bk. IV, 151, 162. ® See ante, p. i82. 
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Lr.cTuiti: Y. Tlie periods of aixscnce which would justify desertion in 
different cases arc also laid down by Dcvala/ being eight, 
six, four, and (presumably) two years, for the sacerdotal, inili- 
taiy, commercial, and servile classes respectively, or half 
the period in each case where the wife has borne no child. 
I may here obserVo that, by the Engli.sh law'’ and by Act IV 
of ISGfl (section 22), desertion for two 3 ’ears is made a ground 
for judicial separation. According to Mann and Yasistha, 
however, an absent hu.sband i.s not to be deserted by 
the wife ; but she is to follow after .she has waited for .some 
time.’ 

The I’emarriagc of the wife, which i.s nlloAvcd by Dcvala, 
Parasara, and Narada, being generally’ held to be prohibited 
in the present age, the rules authorizing the desertion of her 
husband have become obsolete for want of sufficient lawful 
inducement for such desertion ; and the onl}' grounds which, 
according to the opinion of modem writem,'* and the pre- 
vailing sentiments and practice of Hindu societ 3 % justify 
desertion of the husband, are his degradation and loss of 
caste.* 

The above rule calls for some explanation. You may 
ask, what offences lead to degradation or loss of caste. The 
answer to this is not veiy easj'. It is true that those 
offences are enumerated b}-^ Manu'’ and Yajnavalkj'a" with 
.sufficient minuteness ; but many of them would hardly bo 
considered as offences in the present altered state of Hindu 
sociefy. As specimens of the law on the subject, I may 


* Colobrooko's ftigc.st, Bk. IV, 1 r,3. 

^ Steplicn’s Comincntaries, Yol. 11, p. 292 (oth cd.) 

’ Colcbrooke's Digest. Bk. IV. IS I. 15.S. 

* Sec Sham.a Churn’s Yyavnstlm Darp.aiia, pp. 077, G7S. 
® Colcbrooke’s Digest, Bk. lY, Gg ; Steele, 32. 

' XI, 55—71. 7 III, 227—233, 
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quote tlie follomug texts of Manu, which enumerate some Lecture V. 
of the graver offences : — 

“ Killing a Brahman, di’inking forbidden liquor, stealing 
gold from a priest, adultery with the wife of a father, 
natural or spuitual, and associating with such as commit 
those offences, wise legislators must declare to be crimes 
in the highest degi'ee.” (XI, 5S|.) 

" False boasting of high tribe, malig-nant information 
before the long, of a criminal who must suffer death, or 
falsely accusing a spiritual preceptor, are crimes in the second 
degree, and nearly equal to killing a Brahman.” (XI, 56.) 

“ Carnal commerce with sistem by the same mother, with 
little girls, ndth women of the lowest mixed class, or with 
the -udves of a Mend, or of a son, the ^Yise must consider as 
nearly equal to a \’iolation of the paternal bed.” (XI, 52 j) 

Most of these offences are expiable by penance, and after 
expiation, a sinner is allowed to mix in society, and he 
would therefore, it seems, be entitled to claim restitution of 
conjugal rights.^ But the gi'ave.st offences, such as violation 
of the paternal bed, and the like, can be expiated only by 
death.^ It is difficult to say, however, which of these 
offences reqrdre expiation at the present day to prevent 
degradation or loss of caste. 

So long as a man, however vicious or abandoned he may be, 
is not formally excommunicated,he would, it seems, be entitled 
to claim the conjugal society of his ^vife. And even after 
formal excommunication, he would not necessarity forfeit his 
marital rights. For, as the propriety of every excommuni- ' 
cation is open to be questioned before a Court of Justice, 


* Mann, XL, 190. = Manu. XI, 100—104. 

Gopal Gnrain v. Gurain, 7 VL, R., 290 j see also Sudaram Patro v. 
Soodha Ram, 11 W. R., 457. 
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Change of reli' 
gioii a grolind 
for desertion. 


Aci XXI of 
18CC. 


tlie mere fact of degradation from caste would not disen- 
title a man to claim restitution of conjugal rights, unless 
such degradation he for a cause which the Courts would 
accept as legitimate. 

Am ong other causes which justify desertion of the hus- 
band by the wife, may be mentioned cruelty of the husband, 
and his laboring under loathsome and contagious disease.^ 
These have already been considered in the preceding 
lecture. 

Change of religion in either spouse would justify deser- 
tion by other, and Act XXI of 1850, as I have alread}’- ex- 
plained, would not interfere with sucli desertion.- In such 
cases, the convert pai’tner is regarded in Hindu law as 
civilly dead.’’ In the converse case, which is extremely 
rare, of a Hindu convert to Christianity or other faith, re- 
turning back to Hinduism on performance of the necessaiy 
expiation, it has been held that the Hindu law would alto- 
gether ignore the marriage of the party, contracted while a 
convert, and would authorize his marriage with a Hindu wife.'^ 
This decision, we are told by Sir Henry Maine® in his 
speech on the Indian Divorce Bill, has been the cause of 
the insertion of the provision in Act lY of 1869 (sec- 
tion 10) to the effect that a Cliristian mfe may obtain 
divorce from her husband by reason of liis change of religion 
and subsequent marriage with another woman. 

Act XXI of 1866 has made some important provisions! for 


dissolution of marriage when either spouse becomJ 

!s a 

^ SeeT.amuna Bai n. Narayan More.sbvar Peudse, I. L. R., 1 Bom., | 

O 


Bni Prem Kuv.ar v. BMka Kallirauji. 5 Bom., A. G. J., 209. 

' See Muclioo v. Arzoon Salioo, 5 W. R.. 2.S5. ‘ 

^ Rabmed Beebee v. Rokeya Beebee, 1 Norton’s Leading Cases on 
Hindn Law, 12. 

■' .1 Mad. (Criminal Cases). App.. vii. . 

“ See Supplement to the Gazette of India for Marcli 6, 18G9, p. 295. 
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convert to Christianity. It authorizes the convei’t to sue his Lecttjee V. 
or her non-converted partner for conjugal society, and it 
gives the latter the option of agreeing or refusing to cohabit 
with the former ; and in case of his or her refusal on the 
ground of change of reKgion,^ it directs the Court to declare 
the maniage dissolved. 

The position of the wife who lavduUy deserts her husband, Position of the 

^ ... who de- 

or is lawfully deserted by liim, is in some respects rather sorts or is de- 

_ serted by her 

anomalous. So long as both parties remain Hindus, deser- iiusbaud. 
tion does not dissolve their marriage.* 

In the ease of, desertion of the husband by the rvife, she 
must remain under the care of her grown-up sons, if any, 
or under the care of other kinsmen ; for her state is one of 
per'petual tutelage.® As a rule, she is entitled to mainte- 
nance froni her husband. Wlrere degi’adation of the hus- 
band is the cause of desertion, the Hindu law, which ex- 
cludes the jdegraded husband from inheritance, imposes upon 
the person taking his share of the patrimony the obligation of 
maintaining his wife if chaste/ and norv as by Act XXT of 
1850 degra dation or loss of caste no longer occasions any 
foifeitiu'e of rights or property, it would follow that the 
wife is entitled to maintenance from her degraded husband, 
though she may not live ndth him. 

Wlien cl{iange of religion by the husband is the cause of 
desertion, the case seems to stand on somewhat different 
grounds. 'Change of religion, as observed by the Judicial 
Committee in Abraham v. Abraham* would release the 
convert from the trammels of the Hindu law; and his 
rights and duties would have mainly to be determined by 

^ Mann, IX, 4G. ’ Mann, IX, .3. 

^ Mitakshara, Ch; II, Sec, X, 14 ; Dayabhaga, Ch. Y. 19. 

M W. R. (P, C.), 6. 

A 2 



JJKStjlUTIOiV OF JUBEUGE— lyiDOWIIO, 

tie law of the sect to wUch he becomes a c 
cudi W m some cases, as where the conversion 
medamsm, would declare the former man-ia« 

Neverthete, the adoption of a new relimon” 
have the effect of sweeping away all existing 
nsic eiing that, hy Act XXI of ISoO, the Hindi® ^ convei-t is 
- loager to be deprived of his rights m- ^o^s % reason 
lange o faith, and considering the feelin * 

eamst her reman-iage, it would be a matter 
hardslnp rf slm is to be deprived ot Z \ . 

““‘euance fi-om her husband whom’ 

question is not ■„ „ '"f, ''u “thged to fc 


i-D. 

invert; and 
!is to Maho- 
L' dissolved.^ 
night not to 
ohligations. 
,e u eonveid is 
y reason 
prs and the 
proliibition 
[stifof extreme 
drei to claim 
.* ig to her 
idnsake. The 
s e: important 
er IHighCoint 
die L’efen’ed to, 
woi 


question is not one of HMn Ctt d 

general prineiples. The decision of'th ^'1 

as favoring the wife's el ““ 5 " *>'= I 

The 7 ° “ '’ueli cases, J "'O’ 

been expresl'Zrif Tf OltrisH^t*™*? 

seen that the ^ ^egislatm-e. pHinWou have 

sue the Hindu” ““y- ™der Act X,f 

' of her persistent a 1 , “F 

on theion„d rf,“ r''“*“' 5 ’ “fusel ‘0 cohabiff 186l|>|him 

"dfe itse '''ssolved. After such i“ge “f ?epe, ''the 

husband. Mre™ ctT ” *' “““‘““ee I”' “g™* 

'"thboth parties ’ , "';™’ ”” ‘>>0 whole,' deejtpuovls ecpmllj 
provision Mendn ^use b importa-' 

pa-^nnde?thf“^‘*“°'™®^ shall, 

huIforZt 


fnl for thn h- shall i 

«y^ pect,ve parties the, .Qt o to many agai' 


[L. R., 1 
209 . have hei 

oe as lai 


Leading' 


ji as if t 


' -^ee Hedaja, Bk. II, chTv! |li G, 18 G 9 , 



POSITIOIS’^ OP DESERTED WIFE. 


195 


prior raariiage liad been dissolved by death, and the issue Leci'tjre V. 
of any such remaiTiage shall be legitimate, any Native 
law to the contrary notwithstanding. Pro\dded always that 
no minister of religion sliaE be compelled to solemnize the 
marriage of any person whose former marriage may have 
been dissolved imder tliis Act, or shall be liable to any 
suit or penalt}'' for refusing to solemnize the marriage of 
any such person.” (Section 19.) 

This, you will observe, is the onl}?^ case in which a Hindu 
wife can obtain a complete divoi-ce, being permitted not only 
to forsake her husband, but also to contract a valid and 
legal remarriage. But as such maiTiage cannot possess the 
sacramental character of the nuptial rite in the eye of the 
Hindu, and as the reproach of being a twice-married woman 
would still attach to the wife, this permission of re- 
marriage is seldom if ever availed of. 

A wife deserted by her husband is still entitled to some 
maintenance, even when the cause of desertion is her 
infidelity to the marriage-bed. But in this last-mentioned 
case, her maintenance is limited to what has been called a 
starving maintenance, being "mere food and raiment,* and is 
allowed only when she ceases to live in adidtery. 

If she is deserted by reason of her degradation, she is 
directed to dwell in a hut near the family house.^ ’V\nien 
her change of religion is the cause of desertion, she 
woidd no longer be bound by the rules of the Hindu 
law, and her legal position is to be determined by the 
law of the sect to which she becomes a convert.” If she 


^ See Colebrooko’s Digest. Bk. IV, 81 — 88 ; Honamma v. Timanna 
Bhat, I. L. R.. _1 Bom., 559. 2 Manu, XI, 189. 

® See Eakmed Beebee v. llokeya Beebee, 1 Norton’s Leading Cases 
on Hindu LaTT, 12. 



196 


DISSOLUTION OF MADRUGE — WIDOWHOOD. 


Lecture V. embraces Christianity, the provisions of Act XXI of 1866 
would enable her to marry again, after obtaining a decree 
for dissolution of her foi-mer manuage. 

Position of the The position of the woman whose marriage is void ah 

woman wliose ^ _ 

marriage is initio, seems to be singularly unfortunate imder the Hindu 

void ab inilto. . 

law. The causes which render a man-iage void ah initio 
are, first, difference of caste in the contracting parties ; and 
second, identity of gotra, or relationship ■within the prohi- 
bited degrees. In the former case, according to some 
authorities, if the error is discovered before garhhadhan, 
the girl is to peifoim expiation, and may be nianied again ; 
but after garhhadhan, she is no longer eligible for remar- 
riage, and if of a lower caste, she is liable to be repudiated 
by her husband, though she is entitled to be maintained, 
and her issue would be considered illegitimate.^ In the 
latter case, on the error being discovei'cd, the husband is 
directed to peifoirn penance and repudiate the wife ; but he 
is required to support her.® Her remamage, however, is 
nowhere alloAved, even tliougli the repudiation talce place 
before consummation. The doctrine of. the Hindu law is, 
that a gnl is blemished by the mere ceremony of marriage, 
and if married again, the reproach of being a t^vice-mar^•ied 
woman (pibnarhlm) would attach to her, even if she be a 
vwgo intacta? This is hardly just. Even the virgin "widow 
has one consolation for her hard lot, that it is due to a cause 
whicli no human foresight could prevent. But the condition 
of the repudiated -vTi-gin wife, who is condemned to a life of 
■rirtual -widowhood for the error of a reckless guardian, is 
truly pitiable. A far more rational nile, and one not wholly 

' See Steele, pp. 29, , so, 16G. 1 

• Manu, III, 5 and 11, Note by KtiUnka ; Colebrooke’s Digest, V, 
339, 310. J 

8 Colebrooke’s Digest, Bk. IV, 168— IG9 ; Manu, VIII, 226, 227/ 

/ " 
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against tlie spirit of our law, would be to allow remarriage 
in sucb cases, where the wife is repudiated before consumma- 
tion. For here the girl is free fr*om blemish by intercourse ; 
and as for the blemish by reason of the nuptial ceremony, 
such ceremony being performed under a mistake of fact, 
may, by a principle not altogether unknown to the Hindu 
law,^ be regarded in law as not performed at all. Such a rule 
seems also to receive some support from the decision of the 
High Court of Bengal in Anjcma Dossee v. Po'oladh Glmnder 
Ghose," in which the Officiating Chief Justice Norman, in 
delivering the judgment of the Court upon the question, 
whether a suit for declaration of the nullity of a Hindu 
marriage would lie, observed : — 

“ If the marriage is in fact no marriage, unless she can 
obtain a declaration from a Court of Justice that the mar- 
riage is null and void, unless she can obtain the protection 
which such Coiu't can give her, she may be obliged to 
live with the defendant in a state of concubinage, or at 
least she will be prevented from marrying any one else. 
The rights which a decree in this suit may protect — with 
which the defendant may be restrained from interfering — 
the preservation of the personal purity of the infant plain- 
tiff and her right and power to contract a valid marriage — 
are amongst the liighest rights which a human being can 
possess ; and it would be a matter deeply to be lamented 
if .the Court had no power to protect and defend them. ” 
Happily, however, in practice the strictness with which 
relationship and other particulars are enquired into before 


* In the somewhat analogous case of a thing given by mistake, Narada 
dechares that it must be considered as not given. -See Colebrooke’s Digest, 
Bk. II, Ch. rV, 63 ; Narada, IV, 8. 
s 14 W. R., 403. 


Lecture V. 



198 
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LEGTaiiE V. making the nuptial contract, reduces the evil here com- 
plained of within the narrowest possible limits. 

Widowhood. Coimectcd \vith divorce or desertion, which is separation 
. of the man-ied pair by voluntary act, is vddowhood or the 
state of separation by death; and it thei’efbro desei’ves 
in this place a passing notice. The position of the Hindu 
widow is in many respects so unique in jm-isprudence, and 
the law relating to her rights and status is of such wide 
extent and vast practical importance, that you can hardl}^ 
expect anything like an adequate treatment of the subject 
in a single lectui'e. All I can do here will only be to give 
you a rough outbnc of that law. 

The institution of uddowhood with all its hardships and 
disadvantages, is a result of that unequal legislation for 
the two sexes, which characterizes all archaic systems. In 
primitive society, women, like slaves, are alwaj'-s regarded 
as ai-ticles of property ; and just as provision is made for 
succession to a man’s other property'’ on Ids death, similarly 
■ provision is also made in primitive law with regard to his 
's\dves, by which they are to pass to his brothers. This sj’-stem 
of Levirate, Sii’ John Lubbock toUs us, is ■\^^del3'• distributed, 
and he shows its prevalence among several barbarous and 
semi-barbarous nations at the present daj'-.^ The practice 
prevailed among the Jews;- and the law of polished Athens 
went even fiu’ther, and permitted the husband to bequeath 
his wife to any man whom he might choose for his successor.-’ 
Traces of this levAatical sj'^stem maj'- be found in our 
own law. “The damsel indeed," saj^s Manu, “whose 
husband shall die after troth verbally plighted, but before 

^ Origin of Civilisation, pp. ISo, 13G. 

- Deuteronomy, XXV, 5—10, 

^ See Commentary on Isaeus, Sir W. Jones’s 'Works, Vol. IV, p, 211, 
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cousiunmatioiij liis brother shall take in marriage according Lkc ture T. 
to tins rule, &c. ” " But the practice had already become 
repugnant to the prevailing moral sentiments of the people 
in Manu’s time, and accordingly it is very much discoun- 
tenanced in his code ° With the moral progress of society, 
it was felt to be imjust to compel a Avoman to accept a second 
husband appointed by laAv ; and pei’petual Avidowhood under 
proper guardiansliip became the normal condition of the 
Hindu Avife after her husband’s death. 

Under the Hindu laAV as it stood before the year 1829, Duties of the 

. widow — Sail. 

a woman, on the death of her husband, might either immolate 
hei-self on his' funeral pile, or lead a life of peipetual AAddoAA"- 
hood. Thanks to the British ride, this inhuman practice of 
self-immolation of the AAidoAA'-, commonly called the practice 
of Sati, was abolished bj^ Bengal Regulation XVII of that 
year, which declares the practice to be illegal and punish- 
able by the Criminal Courts. 

The rite Avas called scchamarana or ammarana accord- 
ing as the Avife died on the same funeral pile AAdth her 
husband, or ' on a different pile, as in the event of her hus- 
band dying abroad. It is extoUed by some of the sages 
as the highest A'-irtuous act for a AAmman, and minute rules 
are laid doAvn for regulating the practice in different cases.'’ ^ 

But as the interest attaching to the subject is pimely his- 
torical noAV, I spare myself the not Amiy grateful task of 
dAinlling at length upon these rules. It is some relief to 
notice that mothei-s of infant children and pregnant Avomen 
AA'^ere prohibited to observe this I’itc. 


1 IX, Of). » IX, C5-G8. 

^ Sec Baghunanflana’s Suddhitattwa. and Colebrookc’.s Digest, Bk. I'V. 
123—131 ; Mitakskara, Acliaradhyaya (Sanakrit), leaf 12. 
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ing her hus- 
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Regarding the origin of this practice, strange %dews have 
been sometimes enteidained. Thus Diodorus Siculus’ sup- 
poses it to have originated Avith a view to cheek the wicked 
practice of poisoning husbands, This, however, is a most 
unfounded conjecture. The truth is, that this practice was 
not peculiar to India,® though India is perhaps the only 
countiy in which it co-existed with a high degi’ee of na- 
tional progress. And it seems to have originated in those 
vague notions of a future state which are cm rent among pri- 
mitive races, and which perhaps led them to imagine that 
the dead ought to cany with them to the next world not 
only their goods and chattels (which are often himed with 
them), but also their -wives and slaves.^ 

The Aryan Hindus are supposed to have borrowed the 
sati rite from the aboriginal Tamulians. It is not 
mentioned among the funeral rites which are enumerated 
in detail in the Taittiriya Ar'anyaka of the Black Yajm*- 
veda,* nor in the Code of Manu. As for the text of 
the Rigveda, cited by Raghunandana as authority for 
this rite. Western scholars have shown that it involves 
a slight misquotation which has materially altered the 
meaning.® 

The duties of a widow surviving her husband claim our 
attention next. In primitive society, one of the most im- 

^ See Introduction to the Taittiriya Aranyaka of the Black Yajurveda, 
by Dr. Eajendralala Mitra, p. 9. 

“ Mas MiiUer’s Chips from a German "Workshop, Vol. II, p. 264. 

“ See Spencer’s Sociology, p. 203 et seq. 

* See Introduction to the Taittiriya Aranyaka of the Black Tajur- 
veda, by Dr. Rajendralala Mitra, pp. 11, 12. 

* The question how far the sati rite is sanctioned by the Vedas has 
been discussed at some length by Professor "Wilson, who was the 
first to point out the above error (see "Wilson’s Essays, Vol. II, pp. 270 
to 309) ; and also by Professor Max Miiller in his Chips from a German 
Workshop, Vol. II, pp. 33 to 38. 
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portant of these was to raise up issue for her deceased Lecture V. 
husband. But in Manu’s time the practice was becoming 
obsolete, and it is condemned in the institutes of that sage as 
‘ fit only for cattle.’^ And in the present age it is absolutely 
prohibited.^ 

The duties of a faitliful -widow have been thus described 
by Manu : — 

“A faitliful wife who wishes to attain in heaven the 
mansion of her husband, must do nothing unkind to him, 
be he living or dead. 

“Let her emaciate her bod}^, by living volimtarily on 
pure flowers, roots, and fruit; but let her not, when her lord 
is deceased, even pronounce the name of another man. 

“Let her continue till death forgi-ving all injuries, per- 
forming harsh duties, avoiding every sensual pleasure, and 
cheerfully practising the incomparable rules of virtue, which 
have been followed by such women as were devoted to one 
only husband.” (w. 156 — 158.) 

So Yislmu: “After the death of her husband a -wife must 
practise austerities or ascend the pile after him.”® There 
are mnnerous texts prescribing the number of meals a day 
that the widow may take, the nature of the bed she is to 
sleep upon, and other particulars relating to her conduct.^ 

In short, she is to lead a life of pious austerity for the spirit- 
ual welfare, not of herself alone, but also of her husband ; 
for, says Brihaspati, “ A -wife is considered as half the body 
of her husband, equally sharing the fruit of pure and impure 
acts.” ^ Strict as the rules regulating her conduct are, and 
severe as is the self-denial they impose upon her, they are still 

^ IX, 6G. ® Colebrooke’s Digest, IV, 133. 

* General Note to Mann. * Ibid, 134 — 146. 

* Colebrooko’s Digest, IV, 132. 
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Lectuee V, observed in the main, notwithstanding the sweeping changes 
that have revolutionized Hindu society, and notwithstand- 
ing the fact that remarriage is now declared lecjal for her. 

o o o 

But if the Hindu law imposes such austere duties upon 
the mdow, it also allows her important rights. 

Rights of the In the first place she is always entitled to maintenance 

•willow. 

. from the person who inlierits her husband’s estate. This 

Maintenance. 

* is an important right of the widow, and oiu' Coiu'ts have 
always been anxious to secure it to her in the best possible 
manner. The ordinary mode of enforcing it is to briog a 
suit for establishing the right to maintenance and for obtain- 
ing aixears of maiutenance such as may be due; and then to 
recover all future an’ears by a suit each time that an aixear 
falls due. But she has not been always left to this trouble- 
some and circuitous mode of enforcing her right. In the 
case of Sree Mootee Muoidoodaree Dahee v. Joynarain Puclc- 
rassee,^ decided by the Supreme Court of Calcutta in the year 
■ 1801, in which separate maintenance was claimed by the 

widow, the defendant, her stepson, was ordered to deposit 
with the Accountant-General a sum suflicient to produce the 
monthly allowance decreed, and on his default to do so, the 
Master was dii'ected to seU a competent portion of . the hus- 
band’s estate such as would yield the monthly ^sum allowed 
as maintenance. And in the case of Seehclmnder Bose 
V. Gooroopersaud Bose, which was a suit for partition 
amongst brothers, it was ordered , that before any partition 
be made, the Master do enquire and report what sum would 
be requisite for the purpose of securing to their stepmother 

^ Mitakshara, Ch. 11, Sec. I, 7 ; Colebrooke’s Digest, Bk. Y, 405 ; Smriti 
Chandrika, Ch. XI, Sec. I., 34; 1 Strange, 171 ; 2 Strange, 290 — 29G; Mac- 
nagliten’s -Precedents of Hindu Law, Ck. I, Sec. II, Case xii ; Ck. II, 
Cases X and si. 

’ Macnagkten’s Considerations on Hindu La-w, GO. 
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(a eliildless wadow) a suitable mamtenauce, and it was Lectuee V . 
ordered that m the first imtance such sum be set apart for 
the pui’pose.^ “ From these decisions/’ says Sir .Francis 
Macnaghten, “ it clearly appears that the widow entitled » 
to maintenance is not to be left at the mercy of him whose 
duty it is to maintain her, but that she may compel him to 
do her justice, — and although the obligation imposed upon 
him be indefinite, that a Court of Equity will define it, by 
adverting to circumstances, and aid her in the enforcement 
of such advantages as the possessor of her husband’s wealth 
is boimd in conscience to confer.” And he fm'ther observes, 
that a widow entitled to maintenance maj^ restrain the 
representatives of her husband fi-om wasting or making 
away mth his estate, or at least compel them imder such 
circumstances to give security for due payment of a suitable 
maintenance.’^ 

The minimum rate of maintenance for the vidow is speci- Amount of 

’ mamtenauce. 

fied in the Hindu law with sufficient precision.® But as the 
rules on the subject refer to a state of society very different 
from the present, they are not now followed, and the Courts 
have always exercised their discretion in determining the 
amount of maintenance in each case.^ The amount is not 
merely to be so much as is just sufficient for the viddow’s 
support, but is to include some allowance for the pei-forinance 
of charities and the discharge of religious obligations, and is 
to be assessed with reference to the value of her husband’s 
estate ; and in fixing the amount, the value of hQrfiridhan 


^ Macnagliten’s Considerations on nindd Law, p. 63, 

® Ibid, pp. 62, 63. 

“ See Smriti Ohandrika. Ck. XI, S. I. 39 ; Macnagliten’s Precedents of 
Hindu Law, pp. Ill and 112 note. 

* See Mussummaut Bhoeloo v. Phool Cliund, 3 Sel. Rep. (new ed.), 208 ; 
Ranee Parvata Tardani Nacliear v. Anandai, 12 Moo. I. A., 417. 
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tenance how 
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estate. 


is, according to some authorities, to be taken into account.! 
But it has been held that it is not necessary that she “ should 
be maintained in the same state as her husband would 
maintain her.” ® 

As a rule, the widow’s maintenance is a charge on her 
husband’s estate. It has been held that her claim cannot 
be defeated by her husband’s wiU, merely by implication.3 
Where the estate, which is chargeable with the maintenance of 
a widow, comes into the hands of several heirs, the widow 
has been held entitled to sue any one of them for her mainte- 
nance, on the ground that it is a charge upon the whole 
estate and therefore upon every part thereof * In such 
cases, if any one of the heirs is made to pay the whole 
amount of maintenance, his remedy would be to sue the 
other heirs for contribution. So long as the estate which is 
chargeable, remains in the hands of successive heii’s, the 
widow’s claim continues to be a charge on it. Where, how- 
ever, it passes iuto the hands of persons by some title other 
than inheritance, it has been a matter of some contention 
as to whether the charge still subsists. If the purchaser of 
an estate take it with notice of a widow’s claim for mainte- 
nance, it is a settled rule that it continues liable for such 
claim.® The question how far it would be necessaiy for the 
widow in such cases to try in the first place to recover her 
maintenance from the heir-at-law before she would be enti- 
tled to foUow the estate in the hands of the- purchaser, has 


* 1 Strange, 171 ; 2 Strange, 306. 

® Kalee Persaud Sing v. Kupoor Eoowaree, 4 W. R., 65. 

® Comulmoney Dossee v. Rammanatli Bysaok, 1 Fulton. 193. 

* Ramcliandra Dikshit v. Savitribai, 4 Bom., A. G. J., 73. 

Srimati Bbagabati Dasi «. Kanailal Mitter, 8 B. L. R., 22.5 ; Hera 
Ball V. Mussnmat Kousillah. 2 Agra H. 0. R., 42 ; Baboo Goluck Chunder 
Bose V. Ranee Ohilla Dayee, 26 W. R., loo. 



MAINTENANCE OF WIDOW. 


205 


been answered by Mr. Justice Romesb Cliunder Matter in Lectuke v. 
the case of Baboo Goluclc Glmnder Bose v. Ranee OJiilla 
Dayee ‘ thus : — 

“ As regards the second question that has been argued 
before us, it seems to me that it is not a correct proposition 
of Hindoo law to say, that, in all cases, a Hindoo -Rddow is 
not entitled to follow properties from which she is entitled to 
obtain her maintenance in the hands of the purchaser, un- 
less she at first attempts to recover her maintenance from 
the heir-at-law. It may be that, in certain cases, where the 
defence is that sufScient property is still in the hands of the 
heir-at-law from wliich the maintenance can be recovered^ 
the person entitled to maintenance might not be allowed to 
recover it from the purchaser of a small portion of the 
family property without first attempting to recover it from 
the properties in the possession of the heir-at-law. But in 
this case there was no such defence, and, in either of the 
Coui-ts below, the objection in this form was not raised. 

And we do not think that we ought to allow it to be 
raised here for the first time in special appeal.” 

Wlaere the estate is acqrdred by a bond fide purchaser 
for value without notice, the case rests upon different 
grounds. There is some authority apparently in support 
of the contention that the estate even in such cases continues 
liable. Thus there is a text of Katyayana, which says, 

“Except his whole estate and his dwelling-house, what 
remains after the food and clothing of his family, a man . 
may give away, whatever it be, whether fixed or moveable ; 
othei*wise it may not be given,”- and which may imply that 
the maintenance of the late proprietor’s widow, amongst 


■ ‘ 26 w. E., 100. 


“ Colebrooke’s Digest, Bk. II, Ch. IV, 19. 
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Lectuhe V. others, imposes a restriction upon the heir’s power of aliena- 
tion. Moreover, there is the decision of the Privy Council in 
the case of Mussumat Qolah Koonwar v. The Collector of 
Benares,^ in which the widow was held entitled to mainte- 
nance out of her husband’s estate, after it had been forfeited 
to Government by reason of her sons being implicated in an 
insurrection. There is also a dictum of Mr. Justice Glover 
in the ease of Mussamut Khuhroo Misrain v. Jhoomuch 
Ball Dass - to the effect that a Hindu widow’s maintenance 
is a charge on her husband’s estate into whose hands soever 
it may pass. But on the other hand, there are authorities 
in support of the opposite view.^ 

The question has been very fully considered by Mr. 
Justice Jackson in the case of Aclhiranee Narain Goomary 
V. Shona Malee Pat Mahadai* in which, upon a review of 
the authorities on both sides, the conclusion lias been anived 
at, that the widow’s lien for maintenance docs not follow her 
husband’s estate in the hands o'f a bond fide purchaser ■with- 
out notice. As observed in that case, the text of Katyayana 
quoted above is far too vague to support the widow’s con- 
■tention ; and, indeed, it may weU be doubted whether the 
text applies to any case other than _ that of a gift of the 
whole of a man’s estate ; for in the case of sale it might be 
said that the consideration received by the heir would 
take the place of the property sold, and might be held 
answerable for the widow’s maintenance. And as for the case 
of Mussamat Qolah Koonvjar v. The Collector of Benares,^ 

* 7 W. R. (P, C.), 47. = 6 W. R., 2G3. 

° Srimati BLagabati Dasi v Kanailal Mitter, 8 B. L. R., 226 ; Mus- 
eamafc Goolabi v. Raintahal Rai, 1 All. H. 0. R., 191 ; Lakshman. Ram- 
chandra v. Sarasvatibai, 12 Bom., G9 ; Joggematb Sawant v, Mabaranee 
Odhiranee Narain Koomaree, 20 W R., 12G. 

< I. L. R.. 1 Calc., 366. 


‘ 7 W. R. (P. C.), 47. 
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the Government, as might he expected, did not think it fit to 
raise any objection to the widow’s claim for maintenance, and 
the decision of the Privy Council was, it would seem, based 
in a great measure upon the absence of such objection. 
The strongest argument in favor of the widow’s claim is 
tliis, that as her maintenance is a charge on the estate, and 
as upon the well-known principle recognized b}^ the Privy- 
Council in the case of Vardcn Seth Sam v. I/iickpathy 
Boyjee LallaJi,^ one who owns property subject to a charge 
can, in general, convey no title higher or more fi-ee than 
liis own, it lies always on the pimchaser to make out a case 
to defeat the widow’s claim. But as has been pointed out by 
Justice Jackson, the holder of a lien on specific property 
is in a difierent position from a person possessed of aright 
which constitutes a charge upon the general estate of a 
deceased peison. The inconvenience, moreover, of allowing 
the widow’s claim in such cases would be considerable. As 
observed by Mr. Justice Phear in Bhagahati Basi's case, 
“ if the heir has any power of alienation at all, it would be 
most unreasonable that a bond fide purchaser for valuable 
consideration should be subjected to the possibility of a charge 
springing up at any time, though it had no definite existence 
when he purchased.”- 

Wliere the widow makes any one among several co-heirs 
answerable for her maintenance, such person may obtain 
contribution fi:om the other co-heirs ; but there is not the 
same facility for the remedy by contribution in the case of a 
purchaser. Por the estate might vest in a number of co-heirs, 
and difierent portions of the estate might be purchased 
from them by difierent parties, some buying wfith, and 


Lecture V. 


ff 


^ 9 Moore’s I. A., 322, 


' * 8B.»L. Il.,229. 
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Lectuhe V. some without, notice of the widow’s claim ; and in the event of 
the widow choosing to make one of the purchasers without 
notice liable for her claim, against whom is such pur- 
chaser to proceed for contribution, and how is the Court to 
apportion the liability for the same ? To allow the widow 
to enforce her claim against a purchaser in such cases would 
thus lead to evident inconvenience. 

The somewhat broad proposition laid down by Sir 
Richard Couch, when Chief Justice of Bombay, in Ram- 
chandra DiJcsJdt v, SavitHbai^ that the widow’s main- 
tenance “ is a charge upon the whole estate and therefore 
‘ upon every part thereof,” has been qualified and explained 
by him in the case of Nistarini Dasi v. Mahliunlall 
Buit^ where, speaking of the Bombay case, he says: 
"The question there was as to whether one brother 
could be sued alone, and it was held that he could.” Nor 
will the adverse rule seriously affect the interests of the 
widow; for, in addition to other remedies, such as‘ taking 
security from the heii', to which, according to Sir Francis 
Macnaghten, she is entitled, she can always protect her- 
self by giving due notice of her claim. Upon reason and 
authority, therefore, the rule laid down in Adhwanee 
Narain Goomary’s case appears to be unexceptionable. - 
Heir not liable Though the widow is entitled to maintenance from the 
contractsfor person inherituig her husband’s estate, her contracts for 
necMsary sup- j^ggQgg^iy supplies would not be binding on such person 
In the case of Ramasamy Aiyan v, Minahshi Ammal/ 
which was a suit for money advanced to the first defendant, 
a widow, for her necessary maintenance, and in which the 
second defendant, the heir in possession of the first defend- 


^ i Bom,, A. 0. J., 73, 


2 Mad., 409. 


® 9 B. L. E., 27. 
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aut’s liTisband’s estate, was sought to be made liable, the Lecture Y. 
Court observed — 

“■ Now, clearly as a -matter of contract, there is no liabilit}’’ 
on the part of the second defendant, nor was there on the 
part of her husband. Tlie first defendant had full capacity 
to contract, and she alone executed the bond ; and granting 
that the plaintiff made the advances imder the bond fide 
belief that, as widow, the first defendant had a continuing- 
right to maintenance out of the estate in the hands of her 
adopted son and Ms -widow, the second defendant,' we think 
there is no principle or mle of Hindu law which recognizes 
any authority in a ■v\ddow, entitled only to maintenance, 
to make contracts for necessary supplies binding upon the 
heir in possession of the family propei-ty and liable to main- 
tain her.” 

The question whether a -widow in order to be entitled Widow entitled 
to maintenance is boxuid to i-eside with her husband’s though not 
relatives, has been sometimes raised ; but the point has been husbfnd’s^^*^ 

llOUS6t 

settled by decisions of the Privy Council, and the rule how 
is, that should a -widow -vxdthout unchaste purposes quit 
her husband’s family house, and live -with her parents or 
other relatives, she would still be entitled to maintenance. 

The case of Rajah PirtJiee Si/ngk v. Ranee Raj Koived is the 
latest important case on the point. In that case the earlier- 
decisions have been examined, and the Privy Council in their 
judgment observe: “It therefore appears that a Hindu 
rvidow is not bormd to reside -with the relatives of her hus- 
band ; that the relativ^es of her husband have no right to' 
compel her to live -with them ;,and that she does not forfeit 
her right to propei-ty or maintenance merely on account of • 


^ 20 W. R., 21. 


> c 2 
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Lectuee Y. her going and residing with her family, or leaving her hus- 
band’s residence from any other cause than unchaste or 
improper pui’poses.” 

Widow how far We have hitherto been considering the claim of a widow 

maintenance for maintenance against the person inheriting her husband s 

from relations ° _ 

other than her estate. The question next arises how far she is entitled to 

husband's . 

heirs. . be maintained by the heir wdien her liusband leaves no 
propert3>-, and how far she can claim maintenance from other 
relatives. The Hindu sages emphatically enjoin upon every 
person the duty of maintaining the dependent membei'S of 
his famity. The following are a few of the many texts on 
the subject — 

Mann : — “ The ample support of those who arc entitled to 
maintenance is rewarded with bliss in heaven ; but hell 
is the portion of that man wdiose family is afilicted with 
pain by his neglect : therefore let him maintain his family 
•with the utmost care. ” 

Narada ; — Even they Avho are born, or yet unborn, and 
they who exist in the womb, require funds for subsistence ; 
the deprivation of the means of subsistence is reprehended.” 

Brihaspati : — " A man may give what remains after the 
food and clothing of liis family : the giver of more vjJio 
leaves his family naked and unfed, may taste honey at first, 
but shall afterwards find it poison.” 

Folio-wing the spirit of the Hindu law, the High Court of 
Bombay has held that a Hindu -wndow, if destitute of means, 
is entitled to maintenance from her husband’s relatives, 
although she may have shared her husband’s estate, and may 
have supported herself for a long period- by trading f 
that the fact of her husband liaving been divided from the 


^ Colebrooke’s Digest, Bk, II, Ch. IV, 11, 12, and 18. 
® Bai Laksbmi v. Lnklimidas Qopaldas, 1 Bom., l.S. 
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family woiild not alFect her right to maintenance;' and Lecture Y. 
that such right is not limited to obtaining food and clothing 
by living in the family house, but that the Court may at 
its discretion award her a separate maintenance.^ 

But the Hig h Court of Bengal has laid down a different rule. 

In the case of Kasheenath Doss v. Kliettur Monee Dossee,^ 
the following question was referred for the decision of a 
FuU Bench, — ^namely, whether a Hindu widow refusing to 
live in the house of her father-in-law, can maintain a suit 
against him for a pecuniary allowance by way of mainte- 
nance. Sir Barnes Peacock, whose decision was affirmed on 
appeal, in delivering judgment, obsenmd : 

“ Two questions seem to arise out of the point submitted 
for the opinion of the Full Bench, viz.^—first, whether the 
widow of a Hindoo refusing to live in the house of her 
father-in-law can sue him for a pecuniary allowance by 
way of maintenance, if she leave his house without reason- 
able cause ; and secondly, is she entitled to maintenance 
if she leave on account of ill-usage or other reasonable 
cause ? 

“ In the case cited fr-om the 2nd volume of the Weekly 
Reporter, page 134?, it was held that a ’daughter-in-law has a 
right to maintenance from her father-irr-law, so long as sire 
is chaste, whether she continues to live with him or not, and 
Mr. Justice Kemp is still of that opinion. 

“ It appears to me, however, that, according to the law as 
administered in Lower Bengal, a daughter-in-law has not in • 
either case a legal gr’ound of action to recover maintenance 
against her father-in-law. 

O 


^ Cliandrabha^abai v. KasMnatb. Vifchal, 2 Bom., 323. 

® Timmappa Bhat v. Parmeshriamma, 6 Bom., A. 0. .T., 130 ; Udaram 
Sifcaram v. Sonkabai, 10 Bom., 483. ® 9 W. R., 413. 
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“ The rights of a wile or of a ■widow, and tliose of a son’s 
widow, to maintenance, appear to me to he governed hj'' 
veiy different piinciples. A son’s -vndow has not the same 
legal rights against lier father-in-law as a ■wife has against 
her husband, or as a widoAV ha,s against the heiis of her 
husband' wiio take his estate by inheritance. Tlie father 
is not heir to his son in preference to the son’s widow. 

“ A son’s widoAV has no right in her father-in-law’s estate, 
and, upon partition of .such estate, she is not, Idee a daughter, 
entitled to a share, even though the estate wa^ ancestral. 

“ The rule laid down in Ruggomonee Dassee versus Sliib 
Chunder Midhek, Hyde’s Reports for 1864, page 108, vh., 
that the maintenance of a son’s -widow is a mere moral 
duty on the part of her father-in-law, and that the case 
is distinguishable from those in wliich an heii' takes pro- 
perty subject to the obligation of maintaining persons who 
are excluded from inlieritance, or those whom the deceased 
proprietor was morally bound to maintain, appears to me to 
be correct. 

" The obligation of an heir to proAude out of the estate 
Avhich descends to him maintenance for certain pei-sons 
Avhom the ancestor was legally or morally bound to main- 
tain, is a legal as Avell as a moral obligation, for the estate is 
inherited subject to the obligation of proAuding such main- 
tenance. A son Avho takes liis father’s estate by inlierit- 
ance is bound to' provide maintenance for liis father’s 
Avidow. The obligation is a charge upon the estate, Avhich 
continues as long as the AvidoAV I’emains chaste, Avhethcr she 
continue to live in the family of the heirs or not.” 

As the Judges Avho composed the Full Bench Averc equally 
divided in opinion, an appeal AA'^as preferred under section 15 
of the Letters Patent of the High Court, and the case 
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finally came on for hearing before another Full Bench of Lectohe V, 

seven J udges/ who unanimously affii’med the judgment of 

the Chief Justice, mainly on two among other gTOunds? 

namely, first, because the rules of the Hindu law on the point 

(sucli as the texts of Manu, Narada, and Brihaspati ah-eady 

quoted) are mere moral injimetions, as appears from their 

being enforced only by moral sanctions, while other rules 

that are meant to be rules of law are declai'ed enforceable 

by fine and other temj)oral sanctions ; and secondly, because 

it would be most unreasonale and inconvenient to allow the 

claim of tlie widow in such cases. 

Upon the question whether a son’s widow is entitled to 
be supported by her father-in-law if she resides • in his 
-house, Mr. Justice ISTorman observed : “ If she resides in the 
house of her father-in-law and is an infant, and for that or 
■other reasons is unable to mamtain herself, there may be, 
and probably is — ^both according to Hindoo law and according 
to natural law, equity, and good conscience, — a legal obliga- 
tion on the part of the father-in-law, who has taken upon 
himself the care of her person and the charge of entertain- 
ing her as a member of his family, and on whose protection 
she is dependent, to piwdde her with food and the actual 
necessaries of bfe.”" Mr. Justice E. Jackson was of the 
same opinion. But as the question was not raised before 
the Court, the other Judges expressed no opinion upon 
it ; so that it stiU remaios an open quertion. Considering 
the constitution of Hindu society, considering the extremel}'' 
helpless condition of the Hindu mdow, and considering 
that the obhgation of the father-in-law or other near rela- 
tion to give her food and raiment if she resides in his 


" See lO'W. II. (F. B.), 8£). 


2 m-L 95 . 
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Right to mnin- 
teiinnce not 
saleable. 


Maintenance 
forfeited for 
unchastity. 


liouse, is not only enjoined by precept, bnt is also confimed 
by invariable usage, it is hoped, that should this question 
ever arise, it will be decided in favour of the widow. 

In the judgment of Sir Barnes Peacock, .you will observe 
that an important general rule lias been laid dovm regard- 
ing a person’s liability to provide maintenance for othei-s. 
That rule is this, that the heir of a person taking his estate 
is legally bound to maintain all those wliom the late proprie- 
tor was either legally or morallj'’ bound to maintain; for the 
heir takes the estate of the ancestor for his spiritual benefit. 
Thus, in this instance, what was a mere moral obligation in 
the ancestor becomes transfonned into a legal obligation 
in his heir. 

The lading of the Bengal High Courtin the case of Ka^liee- 
naih Doss v. KhcUitr Monee Dossee has been folloived by 
the High Court of Allahabad in the case of Ganga Bai v. 
Sita jRcim.' 

The widow’s right to maintenance out of the estate of her 
husband in the hands of Ids heii- has been held not liable to 
be sold in execution of a decree against her.^ And now by 
section 266 of Act X of 1877, a right to future maintenance 
has been declared exempt from liability to attachment and 
sale in execution of decee in aU cases. Ai’reai’s of maintenace 
already due have however been held to be liable to attach- 
ment in execution of decree.® 

A widow forfeits her right to maintenance by reason of 
unchastity.^ But this rule of forfeitiu-e has been held not 


^ I. L. R., 1 AU., 170. 

® Bhyrub Cliunder Gliose v. Nnbo Chunder Goobo, 5 W. E„ 111. 

® Hoymobutfcy Debia Chowdhrain Koroo,naMoyce Debia Cbowdbrain, 
8 W. R., 41. 

See Colebrooke’s Digest, Rk. Y , 334 ; Mitaksbara, Cb. II, Sec. 1, 7 ; 
Dayabbaga, Cb. XI., Sec. 1, 48 ; Macnagbteu’s Precedents of Hindu Law, 
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to extend to a claim for starving maintenance, — that is, bare Lecture V, 
food and raiment.’ 

Suits for maintenance have been held to he cognizable by Suits formain- 

tenance. 

Courts of Small Causes;" and the decree in such a suit may 
provide for future maintenance, wliich may be recovered 
by process of execution.^ But a Small Cause Court has no 
jurisdiction to determine the right to maintenance where 
that is denied.* 

A Hindu widow is entitled to live in her husband’s dwell- Widow entitled 

to reside in the 

ing-house, and his heir or the purchaser from such heir has family dweii- 
° ... ing-house. 

no light to turn her out without providing for her some 
other suitable dwelling. Tliis rule has been laid down by 
the High Court of Bengal in the case of Mungala Dahee v, 

Dinonath Bose.^ Sir Bames ' Peacock in his judgment in 
that case obseiwed: “I have very great doubt myself whether 
a son, whether natuial bom or adopted, is entitled to turn 
his father’s widow and the other females of the family who 
are entitled to maintenance out of the dwelling selected by 
the father for his own residence, and in which he left the 
females of liis family at the time of liis death. Ho one who 
is at all acquainted ndth the usages and customs of Hindoos, 
can doubt that it would be highly injurious to the reputa^ 
tion of the females of a family to be tmiied out of the 
residence, at least until some other proper place has been 
provided for them. It is laid down by Katyayana, that 


Ch. II, Case v ; Maharanee Bnssunt Eoomaree v. Maharanee Kummul 
Koomaree, 7 Sel Eep., 168 (new ed.) ; Kerry Eolifcanee v. Monee Earn 
KoEfca Jackson, J.), 19 W. E., 405; Tisalatchi Animal v. Annasamy 
Sastry, 5 Mad,, 160 ; 1 Strange, 172 ; 2 Strange, 310. 

^ See Honamma v. Timanna Bhat, I. b. E., 1 Bom., 569. 

® Eamchandra Dikhsit v. Savitribai, 4 Bom. A. 0. J., 73, 

® Sinthayee w. Thanakapudayen, 4 Madras, 183. 

* Bhngwan Chunder Bose v. Bindoo BasHnee Dossee, 6 W. E,, 286, 

12 W. E., Appeals from Original Jurisdiction, 36. 
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LkctukeV. ‘except liis ■whole estate and.liis d-welling-house, what 
remains after the food and clothing of his family, a man 
may give away, whatever it be, whether fixed or moveable ; 
otherwise it may not be given/ 2 Colebrooke’s Digest, 
page 133. 

" The meaning of that passage is, that he must not give 
away his whole estate ■without providing food and clothing 
for his family, and that he must resei've ‘ one house, ■without 
which he himself or his family might want a dwelling.’” 

The question was Taised whether this text of Katyayana 
was a mere moral precept or a rule of law ; and the Chief 
Justice, after some discussion, came to the conclusion that it 
was of the latter description. 

This decision has been followed in a recent case’ by the 
High Court of Allahabad. 

She is entitled The ‘widow is also entitled to a share on partition. Her 

to a share on ' . ’ 

partition. right is based upon the following texts : — 

“ Of heirs di'sdding after the death of the father, let the 
mother also take an equal share.” (Yajnavalkya.)® 

“ On the death of the father, the mother {janani) has a 
claim to an equal share with her o^wn sons ; his mothers 
(matarali) take the same share ; and the unmarried daughter 
each a fourth of a share.” (Brihaspati.)® 

“ Mothers take shares proportionate to tlie shai’es of sons, 
and so do unmarried daughters.” (Vishnu.)** 

From the foregoing text of Yajnavalkya, Vijnaneswara 
deduces the rule that when the heirs separate after the 
demise of the father, the mother takes a share equal to that 
of a son.* He does not explain whether the term mother 


' Ganri v. Chandramani, 1. L. R., 1 AU., 263. ® II, 123. 

° Colebrooke’s Digest, Bk. V, 85, Ibid, 86. 

® Mitalssliara, Cli, I, See. VII, 2. 
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includes a stepmotliei*, — that is, whether,- when the sons LecTvnE V. 
come to a partition after their father’s death, all his widows, 

■whether ha^’ing sons or not, hecome entitled to shares. But 
the leading authorities of the cognate schools, the Yivada 
Chintamani,’ the Vyavahara Mayukha,- and the Smriti 
Chandi-ika,'’ all maintain that the word ' mother ’ includes a 
stepmother, so that, according to them, when the sons come 
to a partition, the farther’s "widows, whether sonless or hav- 
ing sons, are each entitled to a share equal to that of a son. 

The Bengal school, however, differs from the others. 
Jimutavahana'* and Srilcrishna^ agree in holding that, on par- 
tition after the father’s death, the stepmothers, or the father’s 
sonless widows, are not entitled to any share ; for ‘ mother,’ 
in the above text of Brihaspati, •^\dnch the}’- adopt as the 
basis of their commentary, does not according to them include 
a stepmother From this interpretation an important rule 
has been deduced, — namely, that the mother is entitled to a 
share only when her sons separate from one anothei’, and 
that she is not entitled to any share when they separate 
from their half-brothers, if they continue joint among them- 
selves.® 

To illustrate this rule by an example ; suppose that a man 
has three sons, A, B, and G, by liis wife X ; and four sons, D, 

E, F,\G, by another -wife Y. According to the Benares and 
the cognate schools, on partition, the property would be divid- 
ed into nine equal parts, and the nine persons, — namely, the 
seven sons and the two widows, — would each take one part. 


^ Prossouna Coomar Tagore’s translation, p. 210. 

' 2 Ch. IV, Sec. IV, 19. ” Ch. IV, 11. 

* Dayabhaga," Ch. Ill, Sec. II, .SO. 

® Dayakrama Sangraha, Ch. VII. .S. 

® See Srikrishna’s Commentary on vv. 29 — 33 of Sec. II, Ch. Ill of the 
Dayablinga ; and Macnaghten’s Considerations on Hindu Law. p. 51. 
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Lectxike V, But, according to the Bengal school, when the three bro- 
thers A, B, and G separate from their half-brothers D, E, F, 
and G, the property would be divided into seven equal paids, 
and the two gi'oups of uterine brothers would respectively 
take thi’ee and four of these parts, — that is, three-sevenths 
and four-sevenths of the whole ; and X and Y would take 
nothing. And when the sons of X separate fz’om one another, 
they divide their three-sevenths of the whole estate into four 
equal paits, and each of them takes one part, — that is, three- 
twenty-eighths of the whole, and their mother X takes an 
equal share. And so, when the sons of T come to a parti- 
tion, they divide their four-sevenths of the whole estate into 
five equal parts, and each of them gets one part, or four- 
thirty-fifths of the \Yhole estate, and tlieir mother gets an 
equal share. 

Where the mother has received any stridhan from her 
'husband’s family, her share on partition is reduced to as 
much as is equal to half of a son’s share, according to some 
authorities and according to others,^ to as much as would, 
together with her stridhan, make her share equal to that 
of a son. This rule is deduced by analogy from the texts 
of Yajnavallcya,3 which reduce the wife’s claim to a half 
in the cases of partition by the father and present on 
supersession. 

wiaoiveniitied widow is entitled to inheiit her husband’s estate in 

certa'i*rcL'es, Certain cases. Wlien a man dies leaving no son — (the term 
son here includes a grandson and also a great grandson)'* 
his widow, according to some of the sages, such as Yajna- 

f 

^ > Dayabiaga, Ch. Ill, Sec. II, 31.; Dayatattwa, Ch. Ill, 4. 

® Mitakshara, Oh, I, Sec. VII, 2 ; Ch. II, Sec. XI, 34, 35 ; Vyavahara 
Mayukha, Ch. IV, Sec. IV, 18. 

• II, 115, 148. 

* See Mitakshara, Ch. II, Sec. VIII, 1 ; Dayabhaga, Ch. XI, Sec. I, 34. 
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vaklya, Briliaspati, Vishnu, and Brihat Mann, is his next heir. Lectube V. 
But there are also texts opposed to the widow’s claim, such 
as those of Narada, Devala, Sankha, Lilchita, Paithinasi, and 
Yama.* The true reason for this conflict of authority on 
a question of such evident practical importance as the 
succession of the Avidow to her husband’s estate, it is not 

I 

very easy to ascertain. Possibly, the adverse texts relate 
to a time when the patriarchal 
force, and are relics of an archaic 

Avhile the other texts have reference to a state of society 
comparatively more modern. This conflict of authorities, 
that in com’se of time have come to be regarded as equally 
entitled to respect, has been a source of no ordinary em- 
barrassment to modem commentators ; and it has compelled 
them to enter into long and intricate and often unsatis- 
factoiy processes of reasoning in order to reconcile these 
authorities. 

The Mitakshara, which is the oldest of modem com- 
mentaries, in reconciling these conflicting authorities, effects 
a sort of compromise between archaic views and the more 
advanced notions of its own time. It holds that the texts 
adverse to the widoAv’s claim apply to joint families, and 
deduces the mle that the Avidow, being chaste, takes the 
whole estate of a man, who being separated fi’om his co-heirs, 
and not subsequently reunited Avith them, dies leaAdng no 
male issue." But if he dies before separation or after reunion, 

Ms undivided or reunited kinsmen, and not his widow, become 
his heii's. To this rule of succession in a joint family, called 
the rule of succession by survivorship, an important qualifica- 


femily system was in full 
»j>ystem of jurispmdence ; 


' See Mitakshara, Ck. II, Sec. I ; Dayabliaga, Ch. XI, Sec. I. 
^ Mitakshara, Uh. II, Sec.T, 39. 
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Lecture V, tion has been added b}’' the Privy CounciJ in the Shivagnnga 
case,* in which it has been held that if an undivided co- 
parcener has any separate property of his own, Ins nddow 
shall be his heir so far as such property is concerned, though 
his undivided kinsmen would succeed to his joint propoidy. 
At the present day, the rule laid dorni in the Mitakshara, 
■with the qualification introduced bj’' the Privy Council, is 
the law governing all the schools except the Bengal.^ 

But Jimutavahana, the founder of the Bengal school, who 
e^ddently entertains more advanced views on jurisprudence, 
as may bo seen from his maintaining tlio doctrine otfachnn 
valet and the distinction between legal and moral injunc- 
tions,^ does not accept Vijnaneswara’s rule. He maintains 
the -widow’s right of succession in all cases, whether her 
husband was separated or tinscparated from, or reunited or 
umnimitcd with, his coparceners. His rule being diflerent 
from that laid do-um in the authoritative work of Yijnancs- 
wara, he feels the necessity of adducing a reason for it, and 
one that would be acceptable tohiscoimtrjnncn; and accord- 
ingl}^ he avails himself of the doctrine of spiritual benefit 
which is sanctioned by Manu, and after an elaborate dis- 
cussion sho-wing the bearing of that doctrine upon his 
present jnuposc,^ concludes thus; — “ Since by these and 
other passages it is declared that the wife rescues her 
husband from hell ; and since a woman doing improper acts 
through indigence causes her husband to fall (to a region of 
horror), for thej^ share the fruits of virtue and of vice ; 


* KabtarnaXauchc.Tr r. The Rajah of Shivagnng.Th, 2 W. R. (P. C.), 31, 
- See Vyavahara Mnyuhha, Gh. IV, Sec. YIII, 1 — 9 ; Srariti Chan- 
drika, Ch. XI, Sec. I, 23 — 26 ; Dayavibhaga (Bumeirs translation), p. 32 ; 
Vivada Chintamani (Tagore’s tenslation), p. 291. 

= See Dayabhnga, Ch. II, 28—30. • * See Gh. XI, Sec. I, 31— 1.3, 
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therefoi'e the ivealth devolving on her is for the benefit of 
the former oivncr ; and the wife’s succession is consequently 
proper.”^ You vdU observe that this application of the 
doctrine of spiritual benefit, though perhaps not wholly 
iminfluenced by sacerdotal considerations, was meant by the 
founder of the Bengal school to serve one good purpose at 
'least, — namely, the recognition and adAmncement of the pro- 
prietary rights of women. I do not mean to say anything in 
commendation of the Brahmanical lawyers, or their favorite 
doctrine. ‘ But I may say that the opinion which has been 
generally entertained, that sacerdotal influence has been 
invariably liostile to the rights of the Hindu female, is in 
the present instance not whollj'- correct.® 

Here I may call yom attention to the fact that, in treating 
of the widow’s succession, Hindu lawyers draw a distinction 
between or wife la^vfully wedded in one of the approv- 

ed forms of mairiage, and a woman espoused but not holding 
the rank of patni ; and commentators explain away some 
of the texts apparently adverse to the vndow’s claim by 
showing that they relate to women e.spoused and not to 
the patni.^ It i.s pointed out in the Smriti Cliandiika,'' 
upon the authority of Panini,^that the ievm patni, anoma- 
lously derived from pati (liusbaud), means tlie wife who can 
be associated with her husband in the performance of reli- 
gious sacrifices. 


' SccCh. XI, Sec. I,I i. 

* See Maine’s Early Ilistory of Instifcufeious, pp. 525 — 3.SG ; Maine’s 
Village Cornmnnities, pp. 51, 55. 

^ ® See Mitaksliara, CIi. II, Sec. I. 5, 28, 29 ; DayabEaga, Cli. XI, 
Sec. 1, 17, 18. 

Ch. XI, Sec, I, 9—12. * IV, i, .33. 
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The extent of interest which a widow has in the estate 
inherited from lier Inisband was at one time a subject 
of some contention ; but tlie question has now been 
settled by decisions of the highest authority. I shall 
have to consider this subject again imder the head of atri- 
dlian, and I need not dwell upon it at an}'- length here. It 
^vill be sufficient for my present purpose to say that it ha.s 
been held generally that the widow takes a special and 
qualified estate with a limited power of alienation, she being 
competent to alienate it only under certain circumstances and 
for certain purposes. This is the rule laid douui by the Judi- 
cial Committee, in the case of The. Collector of Masulijyatam 
V. Cavaly Vcncata KarainapoJi, in which it was fui-ther 
obseiwed : — “ Their Lordships are of opinion that the restric- 
tions on a Hindu widow’s power of alienation arc insepara- 
ble from her estate, and that their existence does not depend 
on that of heirs capable of taking on her death. It follows 
that if, for want of hefrs, the right to the property, so far as 
it has not been laANffiiUy ebsposed of by her, passes to the 
Crown, the Cro'ivn must have the same power wliich an heir 
would have of protecting its interests by impeaching any 
unauthorized alienation by the widow.”' 

There is distinct authority in the Dayabhaga,® the Smriti 
Chandi'ika,’ and also in the Vivada Cliintamani'* (so far as 
immoveable property is concemed), for the position that the 
•uddow’s interest is a limited one. But there beinc: no such 
pro-rision in the'ilitakshara, it was contended in the case of 
Mussamiit Thakoor Daylice v. Rai Baluch Ram-’ that, in the 

^ 2 W. R. (P. 0.), 61. 

= Ch. XI, Sec. I, 66—62. » Cli. XI, Sec. I, 20—32. 

■* Tagore’s translation, pp. 261 — 263, and 292. 

‘ low. R (P.C.),3. 
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Benares school, the widow’s estate in her husband’s property Ldcture V, 
was absolute ; hut the Privy Council observed : “ The result 
of the authorities seems to he that although, according to the 
law of the Western schools, the widow may have a power of 
disposing of moveable property inherited from her husband, 
which she has not under the law of Bengal, she is, by the one 
law as by the other, restricted from aliening any immoveable 
property which she has so inherited ; and that, on her death, 
the immoveable property and the moveable, if she has not 
otherwise disposed of it, pass to the next heir of her husband.” 

The question whether the widow has the power of alienating 
moveable property, which was left imdecided in this case, was 
raised in the case of Blmgimndeen Doohey v. Myna Baee^ 
but the Judicial Committee answered it in the negative, ob- 
sei'ving : “ The reasons for the restrictions which the Hindoo 
law imposes on the widow’s dominion over her inheritance 
from her husband, whether founded on her natural depend- 
ence on others, her duty to lead an ascetic life, or on the 
impohey of allo'sving the wealth of one family to pass to 
another, are as applicable to personal property invested so as 
to yield an income, as they are to land. The more ancient 
texts importing the restriction are general. It lies on those 
who assert that moveable propei-ty is not subject to the 
restriction to establish that exception to the generality of the 
rule. The diversity of opinion amongst the Benares Pandits 
is sufficient to show that the supposed distinction between 
moveable and immoveable property is anjdhing but well 
established in that school.” This is the law of the Benares 
school. But, according to the Hindu law as it obtains in the 
Presidency of Bombay, the widow has been held to possess 




s 


^ 9 W. R, (P. C.), 2.3. 
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Lectuuk V. absolute right over moveable property inherited from her 
• liusband.* 

Though generally incompetent to alienate the property 
inherited from her Iiusband, the widow may yet efiect 
a vaild alienation with the consent of all her husband’s 
kindred who arc likely to be interested in disputing the 
transaction.^ 

Succossion of When there arc several -widows, the eldest or the first, 
ti'ows.'* " ' , according to Sir Tliomas Strange,® succeeds to the estate, and 

the bthers are entitled to maintenance ; but according to 
Maenaghten,'^ they aU jointly inlrerit their Intsband’s estate. 
In this conflict of opinion, Mr. Justice Kemp in one 
case ® observed, that it was a moot point whether, under the 
ilitalvshara, the elder nddow inherits the whole estate, the 
' younger recemng maintenance, or whether the rights of the 

two -widows are equal. Considering that by the term paini 
is meant the wife who has the right to be associated with her 
husband in his religious rites, and considering that accord- 
ing to Yajnavalkya, Vishnu, Katyayana, and Daksha,’ that 
right belongs only to the eldest -v\dfe. Sir T. Strange’s opinon 
is not altogether without authority ; but the balance of 
authority is decidedly in favor of the opposite -vic-w. 

In the Mitakshara there is a passage Avhieh seems to have 
been inadvertently omitted by Colebrooke in his transla- 
^ tion, but which ought to come between verses 5 and 6 of 


^ Pranjivandas Tulsidas v. Devkavarbai, 1 Bom., 130. 

® See Rajlukhcc Debia v. Gokool Chunder Ohowdliry, 12 W. R. 
(P. 0.), 47 
^ 1 Strange, 5C. 

* Principles of Hindu Law, pp. 20, 21, 

* Judoobunsce Koer u. -Girblurun Koor, 12 W. E., 158. 

® See Smrifci Cbandrika, Ch. XI, Sec. I, 9. 

’ Colebrooko’s Digest, Bk. IT, 48—61. 
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# • 

Section I of Chapter II of iiis translation, and wliich runs Lecture V. 
tlias ; — 

“ The singular number is intended to indicate (identity 
of) class. Hence if there be manj' (wives) of the same and 
different classes, they take the estate after dividing it accoi’d- 
ing to their due shares.” 

This is clear authority in favor of then’ joint right. 

The author of the Subodhini supports the view that 
there may bemore_23at')i'is thanone.^ 

The Vyavahara Mayukha^ and the Snu’iti Chandrikas 
also expressly provide that if there be several widows 
they inherit jointly. 

The Dayabhaga and the Dayatattwa are not very explicit 
on this point, though Jagannatha thinks that, according to 
Jimutavahana, the eldest widow alone succeeds.'^ But, as has 
been pointed out,® the seniority of wliich Jimutavahana® and 
Raghunandana’ speak-, is evidently senioiity in point of 
class, and not seniority among several wives of the same 
class. 

The authority of reported decisions® is almost uniformly 
in favor of the rule that when there are several widows 
they aU succeed to their husband’s estate jointly. One 
of the latest cases on the point is that of Gajajyathi Nilamani 
V. Gaja]pathi RadhamanC 


1 Slitakshara, Oh. II, Sec. I, 6 note. 

2 Ch. IV, Sec. VIII, 9. » Ch. XI, Sec. I, 6T. 

* Colebrooke’s Digest, Bk. V, 414. commentary (Vol II, Mad. ed., p. 640)*. 
^ Shama Churn’s Vyavastha Darpana, pp. 41, 42. 

^ Oh. XI, Sec. I, 47. . ’ Dayatattwa, Oh. XI. 19, 20. 

® See Dog dem Baughutty Raur v. Eadakisnoo Mookerjee, Montriou’s 
Cases, 314 ; Sreemutty Berjessory Dossee v. Ramconny Dutt, East’s 
Notes, Case 64, 2 Morley’s Digest, p. 80 ; 1 W. and E,, 89 ; Ramia r. 
Bhagi, 1 Bom'., 66 ; Jijoyiamba Bayi Saiba v. Kamakshi Bayi Saiba, 
3 Mad.. 424. 

» I. L. R.,1 Mad., 290, 
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Lecture V. 


Effect o£ un- 
cliastity. 


Perpetual vri- 
dowliood— 
Act XV of 
1866. 


A widow, ill order to be entitled to .succeed to the estate of 
her husband, must be chaste at the time when the succession 
opens. Tliis is clearly laid dorni by all the commentators, ‘ 
and has never been questioned. But the question whether 
subsequent unchastitj’- in a widow would divest her of 
the estate already ve.sted in her, has not been altogether 
free from doubt. It was recently raised before the High 
Court of Bengal, in the case oi Kerry Kolitance v. Mor>ce 
Ram Kolita^ which was heard before a Full Bench con- 
sisting of all the Judges, and in which it has been held 
by the majority of tlie Com*t that a widoiv, who has 
once inliented the estate of lier ]iu.sband, is not liable to 
forfeit it for subsequent unchastitjL An appeal having 
been preferred to Her Majesty in Coimcil against this deci- 
sion, the question remains to be finally settled by the 
Privy Coimcil. 

One peculiarity of widowhood in the Hindu law is its per- 
petual chai’acter, it being incapable of being tenninated 
ofchenvise than by death. But this nde has now been abro- 
gated by Act XV of 1856, which permits. the remaiTiage of 
Hindu vddows. 


* See Mitatsliara, Ch. II, See. I, 39 ; Vj-arnlinra Maynklia, Ch. IV, 
See. VIII, 2 ; Dayabhaga, Ch. XI, Sec. I, *13, 6C : see also Kerry 
Kolitanee v Moneo Ram Kolita,jw Jackson, J., 19 W. R., 403. 

19 W. R., 3G7. 
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CERTAIN CUSTOMARY AND STATUTORY FORMS OF MARRIAGE. 

Scope of the present I^ecture — Coadifioiis requisite for validity of custom — It 
must he ancient — continuous — and certain — It must not be immoral, nor 
opposed to tho general spirit of tlie law — Burden of proof where custom is 
pleaded — Forms of marriage according to family usages— Custom in the 
Tipperah Raj — Custom among Uriya Chiefs — Forms of marriage according 
to local, tribal, and caste customs — Customs of Bengal — ^Tribes of Assam — 

Tlie Koch — The Santals — 'i’ribes of Chota Niigpore — Customs of tho Norlh- 
IVest and the Punjab — Customs of the Bombay Presidency — Parties to mar- 
riage — Betrothment — Divorce — Remarriage — Customs of Southern India — 

Prohibited degrees — Different forms of marriage — Malabar law — Canareso 
law — Divorce and remarriage — Forms of marriage according to sectarian 
customs — Vnishnavas — Gosavis — Buddhists — Jainas — Sikhs— Brahmos — Re- 
marriage of widows — Act XV of 185C — Remarks uu its provisions — Act Ilf 
of 187‘d. 

We have hitherto been considering the Hindu law of Scope of the 

present Lec- 

maniage strictly so called, — that is, the law as laid dovTi hy ture. 
the sages and the commentators. But that is not the whole 
of the law on the subject. There are Hindu tribes, Hindu 
families, and Hindu sects, irliich, fi-om differences in habits, 
sentiments, and doctrine, and from other causes, are foimd 
to observe practices m relation to mamage widely dif- 
ferent fi’ora those ,enjoinedhy the Hindu sastras; and, from 
the position assigned to custom as a source of law in 
Hindu jmisprudence,! these practices are regarded as legal, 
and the rules regulating them foian an important supple- 
ment to the Hindu law, Tlie British Indian Legislature, too, 
has legalized certain descriptions of marriage, with a view to 
meet the growing wants of Hindu society. In the present 
Lecture I sliaU notice briefly, first, some of these customaiy 


* See The Collector of Madura v, Muttu Ramliijga Satlinpatliy, 10 W. R. 

cr.c,), 21. 
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LECTURE VI. forms of maniage, and, secondly, tlie fomis tliat have been 
declared legal by statute laAV. 

Conditions ^ account of the customary forms of Hindu marriage 

requisite for 

validity of prefaced with a few words explanatory of the condi- 

custom. ^ ^ ■ 

tions necessary for the validity of custorrr in Hindu law. 

Under the English law, a custom in order to be valid 
must be ancient, invariable, reasonable, and certain. Similar 
qualifications apply more or less to custom under the 
Hindu law. 

It mnst Ijc The most important of those quahfications is, that a cu.stom 

ancient, . ' i 

must be aircierrt in order that it may have the force of larv. 

“ Immemorial custom,” say.s Marru,^ “ is transcendent law, 
approved in the scriptru’e, and in the codes of divine 
' legislators.” 

So the text of the Vamana Puraira, quoted, by Vachaspati 
and Raghrmandana, declares : “ A man should not neglect 
the approved customs of districts, the eqrritable rirles of Ms 
family,- or the particular laws of his race. In whatever 
country, whatever usage has passed through successive 
generations, let not a man tlrere disregard it; such usage 
is law in that corrntry.”® 

These texts require that a custom rnrrstbe ancient in order 
^ that it may be binding. There is, however, no defiirite rnrlc 

in Hindu law as to how old a custom must be, in order that 
it may have the force of law. Sir Charles Grey, C. J., in an 
early case, is reported to have observed that a custom to be 
valid, as regards Calcutta, must have existed from before the 
year 1773, and as regards the Mofussil, from before the year 
1793 ; '' and the reason assigned for this lule is, that, since 

* I, 108. ® Colebrookc’s Digest, Bk. I, 98, 99, 

" See the e.xtraot from the jml^ent of Sir C. Groy, in Slinma 
Cliaran’B Vyavastha Darpana, p. 81 1 note ; see atifc, p. 11. 
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these dates, the powei’ of making lawshaving become vested Lec tube VI. 
in the British Legislature, no change can be effected in the 
Hindu law by any other agency. The correctness of this 
rule, however, is in some cases open to question. Hindu 
law, though it has now lost its vitality considerably, is, 

, nevertheless a growing system, susceptible of change from 
■svithin ; and it may well be urged that the legislature, when 
it declares that the Hindu law shall be the ‘rule of decision 
in certain eases, refers to the living Hindu law at the time, 
and not to the obsolete Hindu law of any definite epoch. 

We may, at any rate, fairly saj’-, that, in the Hindu law, 
not only is it unnecessary to trace back the existence of a 
custom to any definite date, but even the indefinite condition 
of being ancient may, in favor of some classes of customs, 
have to be dispensed with. Thus, suppose that a new 
Hindu sect comes into existence, and, frum religious scruples, 
adopts a form of mamage somewhat different from the 
oiihodox form ; it would be going too far to hold that these 
marriages are void, and thus to bastardize a whole commu- 
nity, simply because the sect and its practices are of recent 
origin. Generally speaking, other conditions being fulfilled, 
a custom ought to be recognized as valid, when, either from 
observance for a long time, or fi'om adoption by a consi- 
derable and organized body of persons, it has influenced the 
conduct of people to such an extent, that to disregard it, 
would be to disappoint well-grounded and reasonable ex- 
pectations of men. 

Another qualification which follows from the preceding, continuoua 
is, that a custom must be continuous ; and it has been held" 
that well-established discontinuance would destroy a cus- 
tom, though at one time it might have existed. 


* Kajah Baj Kisscn Singh r. Eamjoy Surma Mozoomdar, 19 W. J{,, 8. 
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Lecture VI. Certainty is another condition nece.ssary for the validity of 
custom ; and a custom that is fluctuating and uncertain is no 

nnd certain. . . i 

custom at all. 

It must not Another condition for the validitj’- of custom, which 
forms tlie subject of some discussion in Hindu jurispru- 
^irit o™the ' dence, i.s, that it must not be immoral, nor opposed to the 
general spirit of the Hindu law. Jagannatha has some 
. pertinent, though somewhat quaintly expressed, observa- 

tions on this point : “The use of law,” says he, “is only to 
prevent the introduction of multiform practices at the will of 
men of the present generation. Where many texts of laAv 
are inconsistent, or many interpretations of the same text are 
contradietpry, usage alone can bo received as a rule of 
conduct : and practice, which differs in some Te.speets from 
positive ordinances, but is not remote from ancient legisla- 
tion, can only be confii-med by its general connection with 
law. Consequently, that practice wliich is confonnable to 
law is best, but that which is inconsistent thcrcMuth must 
be abolished ; yet, if that may not be, practice inconsistent 
with law must be nevcrtlieless retained. But where no 
'positive ordinance is found, there is nothing inconsistent 
with any loiown law, and in that case approved usage 
alone must regulate 2'>'>’oceedmgs.’’^ 

The truth is, that custom, from its very nature, must be 
inconsistent "with the general rule of law, if there is any nfle 
on the subject ; and, therefore, the condition under notice 
ought to be regarded as sufiiciently complied -with, if there 
is, as Mr. Justice West expresses it, a general congruity 
Tvith the Vedic system.® The fulfilment of this condition 
has been always insisted upon by the Courts. Thus the 


* Luchmim Lall v. Mohnn Lall Bbny.a G.ny.nl. IS W. R., 170. 
® Colcbiookc’s DigGBb, Bk. 1, 60, commonlary. 

® Bhau Nanaji Utpat v. Snndrabai, 11 Bom., 2()r). 
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High Com-t of Bengal has held, that an agreement to dissolve Leci^ VI, ' 

a marriage on the happening of a certain contingency is 

void as being opposed to the policy of the law ; ^ and the 

High Coirrt of Bombay refused to recognize a custom by 

wliich a -wife could obtain divorce and marry again without 

the consent of her husband, on the ground of its being an 

immoral custom, and its being entirely opposed to the spirit 

of the Hindu law.® 

• But here an important distinction ought to be observed. 

Conformity with the general spirit of the Hindu law is 
to be insisted upon as a necessary condition, only in those 
cases where the custom pleaded is one obtaining among 
people who are Hindus properly so called, and who follow 
that law in the main. But this condition is not applicable 
to the customs of people such as the Nairs and the Maravars 
of Southern India, who observe practices widely different 
from those of real Hindus, and who can be called Hindus 
only because of the indefinite character of Honduism. To 
make the validity of their customs depend upon conformity 
with the general spirit of the Hindu law, would be to abro- 
gate those customs altogether, and either to leave these 
people without law, or to force upon them the Hindu law of 
the sages and the commentators. The truth is, that the 
bodies of customs governing these tribes and classes are not 
in the nature of exceptions to the general Hindu law, for 
that law has never been the rule ndth them ; but thej^ are 
distinct bodies of law in themselves, co-ordinate with that 
larger body which has been reduced to imting, and is knoira 
as the Hindu law proxierly so called. 


Se.etaram v, Mussamut Aheeree Heeranee. 20 W. R., 49. 

° Reg. V. Karaan Goja, 2 Bom.. 117 ; Uji r. Hatlii Lalu, 7 Bom., A. C. J., 
133. 
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Burden of 
proof wlicrc 
custom is 
pleaded. 


Custom being usually in the' nature of an exception to the 
general law; the rule is, that a party who pleads a custom 
as obtaining in any particular community or family of 
Hindus, in derogation of the ordinaiy Hindu law, must 
prove its existence by evidence ; that, in the absence of 
such evidence, the general law shall' prevail.' Generally 
spealdng, the coirectness of this nile is undeniable. But 
the application of this rule to some cases may call for a 
word of explanation. Thu,s, in the case of Lalla, Mahahecr 
Persliod v. Mussamut Kunckvn Koowar ® (which has been 
followed in Bombay”) it has been held by the High Court of 
Bengal that, in the absence of evidence to show that the law 
of the sect called the Jainas is different from the ordinary 
Hindu law, this latter law shall be deemed applicable to them. 
Now this view can be supported only on the grormd that 
the Jainas, before then- schism, were true Hindus, and 
as such were governed hj’’ the Hindu law ; so that it may 
be presumed, in the absence of evidence to the contrar)^ that 
the same law governs them stiU. And in the case of tribes 
that have never been true Hindus, and are only nominally 
within the pale of Hinduism, though really obser\'ing 
practices widely at variance 'with it, the propriety of follow- 
ing the rule under ndtice seems open to question. 

"Wliere a custom does not govern a tribe or a community, 
but is peculiar only to a single famil}’’, the above rule 
is more strictly enforced than ever. The Couiis look with 
a jealous eye upon attempts by a single family to make a 


* See Serumnli Umali r. Palafehan Vifcil Marya Coolliy TTmaTi, l.'i W. R. 
(P. C.), 47 ; Rama Lakhmi Ammal v. Siv.anannntlia Pcrumal, 17 W. R., 
Cu3 ; Narayan Babaji v. Nana ManoLar, 7 Bom., A. 0. J., ]7r>. 
s 8 W. R., 116. * Bbag^vandas Tcjmal v. Rnjmal, 10 Bom., 211. 



FOKMS OF MARRIAGE ACCORDING TO FAMILY USAGES. 233 

law for itself; and in some cases* they have gone even so Lecture VI 
far as to deny the validity of family customs in derogation 
of the general law, except as regards Rajas and Chiefs. 

I may observe that, in the absence of evidence to the con- 
trary, it is a presumption of Hindu law that a family, 
migrating from one province to another, retains its old 
customs f and this presumption is founded upon the fact 
that, notwithstanding any change of domicil, the Hindus, 
as a rule, tenaciously cling to their old usages. It is perhaps 
partly owing to this fact, that in one and the same loca- 
lity diflerent customs may be observed to prevail in differ- 
ent families, while m places widely distant from one another, 
the same customs may be found to exist. 

A custom may be either peculiar to a single family, or it 
may be common to a group of families, the common bond 
of union being residence in a particular locality, or unity of 
tribe or caste, or unity of creed. So that, the customary forms 
of marriage in Hindu law may, for convenience of treat- 
ment, be divided into the following classes : those according 
to family customs ; those according to local, tribal, or caste 
customs ; and those according to sectarian customs. These 
will be considered separately, and in the order given above. 

I begin with the customary forms of Hindu marriage which Forms of 
are sanctioned by the usages of particular families. Here the ™ coVdmg to 
first question that arises is, how far such usages, in deroga- 
tion of the ordinary law, are entitled to be recognized by the 

* Basvantrav Kidingappa v. Mantappa Kidingappa, 1 Bom., App., 
slvii ; Tara Chand r. Reeb Ram, 3 Mad., 67 ; Madbavrav Ragliaveudra v. 

Balkriihna Raghavendra, 4 Bom., A. C. J., 113; but see Bhau Nanaji 
Utpati). Suudrabai, 11 Bom., 249. 

® See Rutcbeputty Dutt v. Rajunder Karain, 2 Moo. I. A., 132 ; 

Ootum Cbunder Bhuttacharjee v. Obhoycliuru Misser, Sutb., F. B, 

R.,67; Koomud Cbunder Royv. Seeta Kantb Roy, i&., 76; Soorendro 
Natb Roy v. Mussamut Heeroomonee Burmonee, 10 W. R., (P. C.), 36. 
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Lecture VI Courts. The question has heeii raised in connection wth 
the subject of inheritance ; and though in the case of gi’eat 
' families, such as those of Rajas and Cliiefs, the authori- 
ties are unanimous in upholding the validity of well- 
established ancient kuldclidr, or famity custom,* there ap- 
pears to be some difference of opinion about the validity 
of custom prevailing in a petty family. Thus, the High 
Court of Bombay, on one occasion, observed, that “ it would 
be a dangerous doctrine that any petty family is at 
liberty to make a law for itself, and thus to set aside the 
general law of the countiy and the same ^dew Mms adojit- 
ed both in Madias and in Bombay in subsequent cascs.^ 
But in a recent case,'* lili'. Justice West, after a full examina- 
tion of the authorities on the subject, has come to the con- 
clusion that a family custom of proved antiquity, is entitled 
to be recognized by the Courts, irrespective of the position 
and rank of the family ; and this nile is, no doubt, in accord- 
ance with the texts of Hindu law, Avhich make no distinc- 
tion between gi'cat and petty families. The truth is, that a 
petty family is not likely to be able to trace its customs 
very far back, and that a family must be of some position 
and eminence, in order to be able to establish the antiquity 
of its customs ; so that practicall}’-, in the majority of cases, 
Jaddchdr, such as should have the force of law, can be estab- 
lished only in regard to gi'eat families. 

Forms of marriacfe differ in their minor details according 

O O 

* See Rajah Baidyanand Singh v. Rudranand Singh, 6 Sel. Rep., 198 ; 
Rawnt TJrjnn Singh r. Rawnt Ghnnsiam Singh, 5 Moo. I. A,, 1G9 ; Babn 
Gonesh Dutfc Singh v. Maharaja Bloheshur Singh, (! Moo. I. A., IGi 

* Basvantrav Kidingappa ». Mantappa Kidingappa, 1 Bom., App.. 
xlvii. 

° Tarn Chand v. Reeb Ram, 3 j\Iad., .50 ; Jladhavrar Raghavendra v. 
Balkrishna Raghavendra, i Bom.. A. C. .T., 113. 

* Bhnu Nanaji IJtpat v, Siindrahai, 11 Bom., 219. 
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to the usages of different families. These points of differ- Lecture VI. 
ence it would he useless to enumerate, were it indeed 
possible to do so. Even the usages of great families, involv- 
ing important points of departure from the general Hindu 
law, however valuable as a collection of facts, is hai’dly 
entitled to detailed enumertion in a course of lectures like 
the present. Such usages, when contested, shall have to be 
proved by evidence. I shall notice here only a few of the 
customs relating to marriage in gi-eat families, which have 
been judicially recognized. 

In the Tipperah Raj famil}’^, in addition to the orthodox ’npperih”i?aj^ 
foim of man’iage, there is another form called the santigri- 
hita, which is sanctioned by custom, and which is celebrated 
‘by the worship of the goddess Tripura, and the taking 
of santi (benediction) water.* This form is sometimes 
identified with the gandharha form. A woman married 
by the Raja in this inferior form is called a Kachua Ranee, 
and is styled simply a De^d, while women mamed by him in 
the proper form are designated Maharanees and.Mahadevis. 

Mr. Justice Morris, in his judgment in the TipjJGrah Raj 
case, obsenms : — ° “ It is manifest that the people of Tipperah, 
from the Rajah downwards, are very primitive, and that, in 
their manners and customs, they by no means follow the 
strict tenets of the Hindu religion. The gandharva or 
santigrihiia. foim of marriage is commonly adopted. It 
is simple in character and requires little ceremon}^ At 
the same time a mairiage in this form is binding and per- 
fectly valid. The Rajahs do not appear to have been paifi- 
cular in their choice of wives. In page 2G6, we learn that 


^ See Ohuckrodliuj Thakoor t-. Beer Ghunder Joobraj, 1 W. R., 194. 

® Eajkumar Nobodip Ckundro v. Rajah Birchundera, 25 W. R., 414. 
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Lecture VI. a previous Rajah, Ramganga Jfanikhya, was the son of a 
slave girl (or Kachua).” 

In Rajah JShigendur Narain v. Rughoonatk Rarain Dey,^ 
the plaintiff, as the eldest son of the Rajah of Foolkoo- 
sunah, in the district of Manbhuin, claimed the estate of his 
late father. 7'ho defendant, a younger son of the late Rajah, 
resisted the claim on the ground that the plaintiff's mother 
v/as ubegurhhati wdfe of the late Rajah, — that is, one in whose 
hands the Rajah would not take cooked rice. Giving to the 
inferiority of her father’s family ; and that, hy a custom of 
the family, the son h 3 ’- such a wife was not entitled to the 
estate. The High Court of Bengal considered the custom 
not proved, and held that there was no distinction between 
legitimate children bom of mothers belonging to the same' 
great caste of Kshatriyas, It would appear from this case 
that it is customary with the Rajahs in the Jungle 
Mchals to many women belonging to inferior grades of tho 
Kshatri 3 'a caste, who arc st 3 ded Ranees and regarded as 
lawful wives in every respect. 

CiHtoni nmoiig The marriage customs of the Uri 3 "a Rajah.s and Chiefs, 

UrMnCliitfs. 1 1 T. 1 • 1 

are given in tho compilation known as the Pachis Sawal, 
or twenty-five questions, put by the Superintendent of 
the Tributary Mehals in 1814 to the leading Rajahs in the 
Tributaiy Mehals, ivith their an.swers to the same. The 
following is the substance of these customar}' niles ; — 

The Rajahs may have a plurality of -wives, there being 
sometimes as many as seven, the first being st 3 dcd the Pat 
Ranee, or Bara Pat Maha Dace, and the others simpty 
Ranees.^ 


» W. R. (1864), 20, 

’ PrcWb Snwal, Q and A., I and II. 
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A Rajah generally marries in his own caste ; hut when Lec tubi!: VI. 
marriage in the same caste is not procurable, he may 
marry a girl of a different caste in the 'plmlhilia form, — 
that is, a form of maniage contracted by the ceremony 
of putting a garland roimd the neck of the woman, or by 
exchange of garlands.^ A woman married in tliis form is 
called a Phulbihahi as distinguished from a Ranee. 

In some Jdllahs or states, the son of the Pat Ranee is the 
preferential heir to the Raj, and in his default, the eldest 
amonof the sons of the other Ranees succeeds. But in other 
hillahs the eldest son of the late Rajah, whether he be bom 
of the Pat Ranee or of any other Ranee, succeeds to the 
Raj.“ 

In the former class of states, — ^that is, those in which the 
son of the Pat Ranee is prefeived to the sons of other Ra- 
nees, — the son born of the phulbihahi wife succeeds in default 
of sons by Ranees ; and even the son born of a con- 
cubine is entitled to succeed in the absence of certain 
male relations in the agnatic line. But in the latter 
class of states, the succession of the son is 

postponed in favour of the brother, his son, and certain 
other males in the agnatic line, while the son of the con- 
cubine has no claim to the succession.® 

Formerly it was usual for the Ranees to become satis. 

The surviving Ranees are entitled to maintenance, but 
never to the succession.* 

The Pacliis Sawal has been always received as an autho- 
rity, and upon the basis of such authority, the validity of 
the phulbilm form of marriage, and the rights of the sons of 


' Pachis Sawal, Q. and A., VII and VIII. 

® Ibid, Q. and A., IV and V. 

* Ibid, Q. and A., X and XII. < Ibid, Q. and A., IX. 
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LiiCTUnK YI. 


Forms of mar- 
ringe accord- 
ing to local, 
tribal, and 
casto customs. 


Customs of 
Rcngal. 


Tribes of 
Assam. 


the phulhibahifi and of concubines, have been recognized bj’- 
our Courts.* 

I shall now consider the different forms of marriage 
according to local, tribal, and caste customs. Tliese also are 
too numerous to admit of an exhaustive enumeration. 
Nor are they all nece.ssary to be noticed in a coui-se of lec- 
tures on the Hindu law of marriage, for several of the half- 
civilized Indian tribes do not at all come within the pale of 
Hinduism, and arc never regarded as Hindus. I shall 
only notice some of the most important of these fonns, 
which obtain among people who are Hindus or who have 
adopted Hindu practices more or less. I may tell you that, 
as a general inile, deviations from the ordinary Hindu law 
of mamage are to be found only among the aboriginal 
tribes and the lower classes of Aryans ; and they are to be 
met with among the higher castes of Aryans, only where 
(as in Southern India) they arc surrounded by non- Aryan 
influence. 

To begin vdth Bengal. Here custom takes the place of 
the general law, chiefly in Assam, Kuch Bchar, the Santal 
Parganas, and Chota-Nagpore, and occasionally among cer- 
tain tribes irf other parts of the country. The Assam valley, 
which has been rendered sacred by the famous temple of 
Kamakhya, has long been the seat of Hindu influence ; and 
according to Wilson,® it has been in a great degree the 
source from rvhich Tantrilc irmovations have proceeded. 
Nevertheless it has retained its primitive customs in regard 
to mamasfe. Arnonsr the agricultural classes of some tribes. 


^ See Prandhur Roy e. Ramcbcnder Mongraj, S. D. A. R. forlSCl, 
p. 16 ; Durrap Singli Deo ». Buzzurdhur Roy, 2 Hay, .*5.35 ; Rungadbur 
Nurendra v. .Tuggurnatb Blironiiirbor Roy, 1 Joygobind Shome’s Law 
Reporter, 92. ® Preface to the Vishnu Purana, p. Ivii. 
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who are not very particular in following the Brahmanical Lecture VI. 
ritual, the interchange of the jpan-leaf constitutes the cere- 
mony of marriage, and the tearing of a paw-leaf by the 
husband and the wife indicates dissolution of their union." 

Among some tribes, there is a mock fight for the bride, 
between her party and the bridegi'oom’s, which ends in the 
success of the latter, and then the bridegi'oom pays a piice 
for the bride, in the shape of a present to her father.^ The 
marriage-tie is rather lax in this part of the countiy ; and 
there is a reported case from Assam,® in which it seems to 
have been held that, according to the custom of the commu- 
nity to which the parties belonged, a girl might marry again 
in the lifetime of her husband, if he failed to perform a 
second ceremonj’' called santihia, corresponding to the cere- 
mony of garbhadhan, and neglected her for a long time. 

Among the Koch, who claim kindi-ed with the Aryan The Koch. 
Hindus, but are really a tribe of non-Aiyan origin/ mar- 
riages are usually settled by the mothers, and not by the 
fathers, when the parties are young ; and widows are per- 
mitted to remarry.'" 

Among the Santals, who can hardly be called Hindus, The Santais, 
and who only in certain- places have partially adopted 
Hindu practices, the marriage customs have very little in 
common with those of the Hindus. The practice of child- 
maniage is strongly condemned ; boys are seldom married 
before sixteen ; and the ordinary nubile age for a girl is 
fifteen. Young men and maidens freely mix with one 
another, and freedom of selection is allowed to the par- 
ties, though it is considered more respectable if the match 

^ Dalton’s Descriptive Ethnology of Bengal, p. 86. 

= IMd. ' 

® Boolchaud IColita t. Janokee, 25 W. R., 386. 

* Dalton’s Descriptive Ethnology of Bengal, p. 91, 
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LEcruEE VI. is settled by their parents or guardians. A price (generally 
five rupees) is paid for the bride,; and the essential part of 
the nuptial ceremony consists in the sindxirdan, or the 
painting of the bride’s brow with vermilion, and tlie social 
meal which the bridegroom and the bride eat together ; 
after which the bride ceases to belong to her father’s clan, 
and becomes a member of her husband’s family. The cere- 
mony of messing together, you wiU observe, is not peculiar 
to the Santals, but resembles the Homan confarreaiio, and 
a c'orresponding ceremony in the Hindu nuptials. The 
Santal always honors his wife ; and polygamy, though not 
absolutely prohibited, is practised onl}’’ under exceptional 
circumstances, such as barrenness of the first wife. Divorce 
is not common, and can only be allowed with the consent 
of the husband’s clansmen.* 

Tribes oi Among the Kisans,® the Bhuiyas,® and the Hos* of 

Cliota-Nng- ® ’ 

pore. Chota-Nagpore, persons are not married imtil they attain 

matmity. Among some of these tribes, uumaiTied ;j'oung 
men and women are allowed freely to mix with one another, 
and considerable freedom is allowed to the parties in the 
selection of their partners. 

A price has generally to be paid for tlie bride. As ■with 
the Santals, eating the same meal together is the principal 
ceremony in maniage, so with the Hos, diinking beer to- 
gether constitutes the chief nuptial rite. Among' some of 
the Chota-Nagpore tribes, rcmaiTiage of widows is allowed, 
and the practice of taking to wife, in the sagai form, an 
elder brother’s Avidow, is common.* 


* See Dalton’s Descriptive Ethnology of Bengal, pp. 215, 216; Hun- 
ter’s Annals of Rural Bengal, pp. 20.5, 208. 

® Dalton’s Descriptive Ethnology of Bengal, p. 132. 

* Ibid, p. 142. ■* Ibid, pp.' 192, 193. ‘ Ibid, p. 138. 
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The validity of the sagai mamage among one of these Lecture VI. 
tribes, has been recognized in a reported -case/ in which it 
has been further held that there is no distinction in point 
of heritable right between a son by a sagoA and one by a 
biahi wife. 

The Kurmis in some places as in Singbhum, observe 
the singular but highly significant practice of making 
the married pair mark each other with blood drawn 
fi'om their little fingers, as a sign that they have beeoihe 
one flesh. This, according to Dalton,- is probably the 
origin of the imiversal practice in India, of marking the 
bride with sinclur or red lead. Among the Kurmis, widows 
are allowed to maivy again. 

Among the Jats in the Noidh- Western Provinces, Kurao Customs of the 
^ . . . North-West 

Dhureecha, or the marriage of a widow with the j’^oimger and the Pua- 

brother of her deceased husband, is common, and is recog- 
nized as la^wful ; and the children born of such marriage 
are considered legitimate, and are entitled to inherit their 
father’s estate equally with other sons.^ 

In the Punjab, custom to a great extent takes the place 
of law ; and, accordingly, by the Punjab Laws Amendment 
Act (XII of 1878), s. 1, it is expressly provided that cus- 
tom, not being contrary to jastice, equity, and good con- 
science, shall be the rule of decision in matters relating to 
marriage, betrothal, and the like. The compilation styled 
“ Principles of Law,” published in 1854 for the guidance of 
Judicial Officers in the Punjab, may be taken as furnishing 
some evidence of local usages ; and Section VI of that compi- 
lation refers to some of the customs of the Punjab in 


^ Radaik Gkaaerain. v. Budaik Persliad Sing, Marsh., G44. 

- Descriptive Ethnology of Bengal, pp. 220, .*519. 

^ See Poorun Mull v. Toolsee Ram, 5 N. W. I^. H. C. R. (1808), p. 350. 
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Bombny 

Presidency. 


LncTunn VI. relation to mairiage. Of these, I may notice one, namely, 
that man’iage solemnized dviring the infancy of one of the 
parties, and not consummated, is, in some cases, deemed 
revocable, though the part}’- revoking it, would be liabe to an 
action for damages ; and the husband in such cases is not 
deemed entitled to the custody of the y\’ife.‘ 

In the Presidency of Bombaj’’, the customaiy law of mar- 
riage, especially among the inferior castes, differs consider- 
ably from the general Hindu law on the subject. The prin- 
cipal feature of the diftei’cncc consists in these caste-cus- 
toms freely allowing divorce and remamage of widows and 
divorced -wives. So well established is this custom of re- 
maniage, that the prohibition against remaniage of -svidows 
in the Kali ago, is held in the Western Presidency not to 
apply to Sudras.® The second maniage of a wife or widow 
is called pat by the Mahrattas, and natra in Guzerat.* 
Much valuable information regarding tlie customs of different 
castes in the Bombay Presidency is collected in Steele’s Law 
and Custom of Hindoo Castes, Avhich has ahvays been 
accepted as an authority b}’- the Courts.^ 

The grounds of ineligibility for marriage according to these 
caste-customs, are generally speaking the same as those under 
the ordinal’}^ Hindu law. The parties must be of the same 
caste, of different gotra9, and not related within the prohib- 
ited degrees. But the prohibited degrees are different from 
those pi'escribed by the ordinary law, and are somewhat 
different for different castes. Among several castes, a 
brother’s children may many a sistei-’s children.® As to the 


Parlies to 
marriage. 


^ See Jo\mn v. Sundhee, ,5 Punjab Record, 9 ; cited in 2 Rattigan’s Sel- 
Iccb Cases in Hindu Law, p. 385. 

’ Steele’s Law and Custom of Hindoo Castc.s. p. 26. * Ihhl. 

^ See for instance Rabi o. Govind, I. L. R , 1 Romb., 114. 

^ Steele’s Law and Cu.stom of Hindoo Castes, pp. 16.3, 316, 347. 
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validity of a girl’s mamage mthout lier parents' consent, Lectubb VI, 
there is some difference of opinion.^' Generally, a girl is 
required to be married before shanee (puberty), but in some 
of the inferior castes a different rule obtains.® 

Betrothment, called mangni, is with some castes irrevo- Betrotbment. 
cable except for just cause ; while according to others, it can 
be broken off by mutual consent.^ It has been held, how- 
ever, that specific perfonnance of a contract of betrothal 
cannot be enforced and this is now the rule laid down by 
the Specific Belief Act.* Wliere the contract is broken off 
through the fault of either party, the other is entitled to a 
return of the jewels and other presents, as well as to com- 
pensation.® 

Among the inferior castes, when the husband and the pi^orce— 
wife .are found to belong to different castes, or to the same 
gofm, if the discovery is made before shanee, or even after 
shanee but before the birth of cliildren, the husband may 
give the wife a char chitti, or deed of divorce, and she would 
then be competent to mainy another in the form.’ So, on 
the discovery of the husband’s impotence before shanee, 
the wife, by the custom of certain castes, may, with the con- 
currence of the caste assembly, obtain a divorce, and contract 
'pat marriage.® But the Coui’ts have refused to recognize 
the authority of the caste assembly to grant divorce, and 
they have also refused to admit the validity of any custom 


1 Steele’s Law and Custom of Hindoo Castes, pp. 1G3, 318, 319. 

= JUd, pp. 1G2, 317, 

’ Ibid, pp. 160, 313 — 316 ; 1 Morley’s Digest, pp. 287, 288, pis. 3 — 7, 10. 
■* IJmedkika v. Nagindas ISTarotamdas, 7 Bom’., 0 C. J., 122. 

* Sec. 21 , cl. (6) (illustration). 

« Steele, pp. 161, 311, 316, 361 ; Atiharam Kesoor v. Slieolal Mulook- 
cknnd, 1 Borr., 358, cited in 1 Morley’s Digest, p. 287, pi. 2. 

’ Steele, p. 166, * Jbid, 167. 
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LucTunic VI. wliich allow.s divorce without the consent of the husband, on 
the ground of its being an immoral custom, and being 
opposed to the spirit of the Hindu law.^ Wliere the 
divorce is obtained b}'- mutual consent, the ceremony 
accompanying it consists in the husband breaking the vdfe’s 
neck ornament, and giving her a char 

In addition to impotence, in-egidarity in marriage, and 
mutual consent, ill-treatment is a ground of divorce vdth 
certain castes.'" 

The ceremonies of pat, or remarriage, are different from 
those of marriage."* The remanlage of a wife is con- 
sidered less honorable than that of a widow. Women, 
whether widows or wives, become lowered in social position 
* by remaiTiagc, and are excluded from preparing food at sacri- 
‘ fices, and from being present at mairiages.^ A woman by 
remarriage loses also all her rights over her first husband’s 
property.® She looses likewise her light to the custody of 
her childi’en (except infants) by the first husband.'^' 

Chiklrcn by pat are equally legitimate with those by 
raaniage, and inherit equally with them.® But before the 
passing of Act XV of 1856, a wife by lagna {i, e,, one mar- 
ried when a maiden) had higher rights than one married by 
pat. Remarriage of widows being, horvever, noiv legalized 


^ Reg. V. Sambhu Raghn. I. L. R., 1 Bom., .S47 ; RnH v. Govind, ibid, 
116 : Narayan BbartUi », Laving Bbarthi, I. L. R., 2 Bom., 140 ; Reg. v 
Karsan Goja, 2 Bom , 117 ; Uji Uatbi Lain, 7 Bom., A. C. J., 133; 
Dynram Doolubb v. Baee Umba, cited in 3 Morloy’s Digest, 181. 

“ Steele, pp. 168, lOi). 

’ Kaseeram Kriparam v, TJrabaram Hnrecebund, 1 Borr., 387, cited in 
1 Morley’s Digest, p. 289, pi. 14. 

“ Steele, pp. 364, 366. * ‘ Ibid, p. 169. 

« Ibid, p. 169._ 7 pp, 3G5, 

^ Ibidj'p-p. 179, 377. In 1 W. and B., 69 — 61 , a different rule is ap- 
parently laid down, but the Bombay Higb Court, in Rabi v. Gobiud 
(I. L. R., 1 Bomb., 116), accepted tbe rule given above ns correct. 
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that Act, a wife married when a widow lias equal rights Lectuke yi, 
with a lagna wdfe.^ 

The diflerenee between the customary law of mamage Customs of 
" and the general Hindu law on the subject, is nowhere so 
considerable or so strongly marked as in Southern India ; 
and the reason is obidous. The Hindu law was originally 
intended for the Aryccs, or the people inliabiting Aiyavarta, 
that is, the tract of country lying between the Eastern and 
the Western ocean, and the Himalaj’^a and the Vindhya 
mountains. Witliin the region thus bounded, which is said 
to differ widely from ' the land of Mlechchas, the three 
twice-bom classes are requii-ed by Manu invariably to dwqU ; 
and even the Sudra is not peimiitted to sojourn outside 
this region, except when distressed for subsistence. ® 

Though tliis injunction of Manu has not been strictly 
observed, and Aryan Hindus of all castes have settled in 
the southern provinces, they form, according to most com- 
petent judges, only a small portion of the entire population 
of those provinces f while the majority of the people are 
the descendants of the aboriginal tribes. This preponderance 
of the aboriginal element in the population has led to the 
preservation of a large body of primitive customs ; and the 
so-called Hindu tribes of the Madras Presidency observe 
practices "widely at variance with those of real Hindus. 

“The Brahmins,” says EUis in one of his letters'^ to Sir 
T. Sti’ange, “in introducing into this pai-t of India their 
laws and religion, were obliged in many tilings to conform 
to the opinion of the aborigiaal inliabitants, though in many 
instances immediately opposed to their prejudices; hence the 
Sudra high priests in most of the Siva Pagodas on tliis 


^ 1 W. and B., 89—98. * Manu, II, 21—21 

° See Nelson's Yiew of the Hindu Law, &c., Ch. IV. * 2 Strange, 162. 
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Lkcturk VI. coast, the indiscviininate female intercourse and succession 
in the female line in Malabar, the primogeniture succession 
to landed estates among the Vehnaxvon and other northern 
tribes, tlie exclusion of widou's from succession even among " 
the Brahmins, &c. ; the truth being, that the law of the 
Sviritis, unless under various raodiiications, has never been 
the law of the Tamil, and cognate nations.” 

Speaking of these tribes, Mr. Justice Holloway is rejiort- 
ed to have said, — ‘ “ I must be allowed to add that I feel 
the grotesque absurdit}’- of applying to these Maravara the 
doctrine of Hindu Law. It would be just as reasonable to 
give them the benefit of the Feudal Law of real propert}’’- 
At this late day it is, however, impossible to act upon one’s 
consciousness of the absurdity. I would not, however, be 
supposed to be unconscious of it.” 'These words of that 
learned Judge have not, it seems, been altogether without 
effect. They have invited inquiry into the propriety of 
applying the Hindu law contained in the Sanskrit law- 
books to the so-called Hindus of the Madras Presidency. 
And it has since been expressly pro^^ded by the Madras Civil 
Courts Act, 1873, s. 16, that if there be any custom having 
the force of law and governing the parties, the same shall bo 
the rule of decision in cases regarding mamage and certain 
other matters. 

By the customary law of Southern India, the prohibi- 
tion of intermarriage between collaterals is reduced within 
very narrow limits. The only collateral relations that are 
held prohibited to be taken in marriage by a man, are, his 
sister, father’s sister, mother’s sister, brother’s daughter, 
mother’s sister’s daughter, and father’s brother’s daughter; 
but the marriage of a man udth his sister’s daughtei', or 


Prohibited 

decrees. 


* In liis judgment in Knttamn NacLinr r. Dor.asinga Tovar, C Mad., 311. 
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mother’s brother's daughter, or father’s sister’s daughter, is Lecture VI. 
usual in all classes, even among Brahmans.^ This laxity 
in the lavr of prohibited degrees seems to have been in 
existence from very early times, and has been noticed by 
Hindu sages and commentators. Thus Baudhayana, quoted 
in the Desadharma Chapter of the Smriti Chandrika, says, 
marriage with one’s maternal uncle’s or paternal uncle’s 
daughter is common in the South ; and so Brihaspati.® 

This custom of the South is also noticed in the Vyavahara 
Mayukha.® ^ Ellis is of opinion that intermamage with the 
mother’s brother’s daughter, if she exist, is considered in- 
cumbent.'* This is not quite correct; but marriage -with 
such a relative is considered most desirable, as in that case 
the relations between the mothei’-in-law and daughter-in- 
law are thought likely to be of the 'most amicable kind. 

Among the lower classes of Such’as, marriage with Different forms 

of marriage. 

females who have lived in concubinage is allowed ; and the 
law of legitimacy among some of these castes, resembles the 
Scotch law on the subject, — children begotten before mar- 
riage being legitimized on the marriage of the parents.® 

Several of the castes openly practise polyandry. Thus, 
among the Tottiyars (a Telugu caste), it is customary with 
women after marriage to cohabit A-vith their husband’s 
brothers and near relatives. So the Kallars of the Madura 
District allow a woman to have simultaneously ten, eight, 
six or two husbands, Avho are all held to be the fathers 
jointly and severally of any children that may be bom of 
her,® 


* See Cunningham's Digest of Hindu Law, paras. 70—72, and note. 
’ See Nelson’s View of the Hindu Law. &c.,pp. 115, 116. 

® Ch. I. Sec. I, 13. < 2 Strange, 165. 

‘ Strange’s Manual of Hindu Law, Ch. II., paras. 40, 41, 

* Nelson’s View of the Hindu Law, &c,, pp. 141, 142, 
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“ An extraordinary custom/’ says Nelson, " ajDpears to 
prevail amongst tlie Yellalars of Cai'oor, of fatlici’s getting 
adult women as wives for tlieir infant sons, and themselves 
cohabiting with those women and begetting on their bodies 
children who are affiliated to the infant husbands. YTicn 
the infant husbands grow up, they find Tvdvcs for the male 
children affiliated to them, and cohabit with those wives, 
and so the custom goes on.”* 

The Malabar law of marriage, which freely permits 
polyandrj’-, is a most singular system. Excepting Brah- 
mans and a few other castes, it obtains among the people of 
Malabar generally. In this s^’^stem, “the females,” says 
Mr. Strange, “ before attaining maturity, go through a form 
of mamage, the bridegroom not necessarily taking the posi- 
tion of husband. Aftei'^ maturity they may consort with 
wdiom they please, and with as many as thej’’ please, proffided 
that the connexion be with members of their own or some 
higher caste.” In consequence of this promiscuous cohabit- 
ation, parentage is not generally ascertainable in the male 
line ; and inlieritence runs, therefore, in the female line. 
The children of a man are not his heirs ; his sisters, sisters’ 
children, and others related to him in the maternal line 
succeed to his estate.® 

The origin of this practice of polyandiy and of this rule 
of descent, termed Maruvialcatayavi, or nepotism in the 
female line, is sought to be accoimted for thus : — 

It is alleged that Parasui’ama, the first Idng of Malabar, 
having introduced Brahmans into the district, and given 
them possessions therein, with a view’" to prevent divi- 
sion of their estates, ordained that they should vest in 

fS 

' Nelson's View of tBe Ilindu Law, &c . p. l-l-l. 

= See Strange’s Manual of Hindu Law, Ch. XIII. . 
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the eldest brothers^ and that the eldest brothers alone should Lecture YI. 
be permitted to many. The younger brothers were allowed 
to consort with women of lower castes; but the offspring of 
these irregular unions, not being legitimate, could neither 
rank as Brahmans, nor be heirs to their fathers ; and they 
could inlierit only from their mothers. Gradually this 
system of irregular intercourse, with its peculiar rule of 
inheritance in the maternal line spread itself among the 
inferior castes, and in time became general among them.^ 

The truth, however, is, that the custom was never intro- 
duced by the Brahman settlers, but is the relic of a 
primitive practice. 

Under a system so singular as this, the family group 
must necessarily be of a type different from the ordinary 
one. It is termed a tamwad, of which the remotest Idn- 
dred is acknowledged to be a member, if living under the 
authority of the head of the family, and taking part in its 
religious observances. The eldest male member of what- 
soever branch, is the head of the iaroAvad, and is termed 
the Karnaven, and the other members are called Ana/ad- 
raven. The harnaven has entire control over the affairs 
and the property of the family, and no member has the 
right to enforce partition of liis share of the family property .= 

The guardianship of children imder the Malabar law 
belongs to their Icarnaven, and not to their father. In a 
reported case,® in which the Civil Judge had removed two 
children fr’om the custody of their Icarnaven, and placed 
them under the guardianship of thefr father, on appeal, the 
High Court of Madras observed : “ In the present case, by 
the principles of the law of Malabar, the mother herself 

^ See Strange’s Manual of Hindu Law, Ch. XIII. * Ibid. 

‘ Thathu Baputty t'. Chakayatb Chatliu, 7 Mad.. 179. 
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Lectdee VI. while alive and her childi’en. too were under the guardian- 
ship of the head of the family — the Kaimaven. Their po.si- 
tion was precisely analogous to that of the members of a 
Roman family under the yairia ijotcstas. Tlie Kamavon 
is as much the guardian a'nd representative, for all pur- 
poses of property, of every member witliin the tarawad, as 
the Roman father or gi-andfathei-. 

" Moreover, the relation of husband and Ydfe does not, in 
Malabar, disturb this condition. These children have no 
claim whatever upon the propeji.j'- of their father, but their 
rights are entirely in that of their Kamaven’s family. 
There is no doubt at all that he was, during the mother’s 
lifetime, and continues to be, after her death, the legitimate 
guardian of these children, and that the father has by 
positive law not tlie smallest right to their custody.” 

In a system of promiscuous intercourse like that in 
Malabar, the ordinary state of widowhood is necessarily 
rmlmown. TTor does the married state, or, more properly 
speaking, the state of alliance with males, effect any change 
in a female’s relation to her family. MHiethcr so allied or 
not, she continues alike a member of her family, and lives 
under the taravjad roof.* 

Canarcse law. The law of Canai'a, called the Aliya Santana^ law, is 
similar to that of Malabar, with only this difference, that 
the principle that inheritance vests in the females in pre- 
ference to the males, is more completely carried out in prac- 
tice in Ganai’a, where, the management of property vests 
generally in females, than in Malabar, where the office of 
harnaven is commonly held by males.® 

' Strange’s Manual of Hindu Law, Oh. XIII. 

‘‘ From Kamatic • son-in-law,’ and Sanskrit t!anta7ia ‘offspring.’ 

“ See Munda Chetti v. Timinaju Hensu, 1 Mad., 383; Strange’s 
Manual of Hindu Law, 2nd ed., para. 401. 
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It lias been lield by the High Court of Sladras, in tbe Leotoke Vi. 
case of 8u,bhii Hegadi v. Tongu,^ that a female member 
of a family governed by tbe Aliya, Santana law, wbUe 
living with her husband apart from her family, is not 
entitled to maintenance out of the income of the family 
property. Toucliing the nature of the marriage relation 
under the Aliya Santana system, and the right of the wife 
to maintenance fr'om her husband or his family, the High 
Court observed : “ It remains to consider whether for any 
special reason arising out of the relation of husband and 
wife under the Aliya Santana system, a wife’s residence 
wth her husband should not be treated as a separation from 
her family. The relation is in truth not marriage, but a 
state of concubinage into which the woman enters of 
her own choice and is at liberty to change when and as 
often as she pleases. From its very nature then it might 
be infeixed as probable that the woman remained with her 
family, and was visited by the man of her choice ; but the 
case in this respect is not left to mere probability. Such 
has undoubtedly been the invariable habit under the Maroo- 
makatayam law, and although women in Canara under 
the Aliya Santana system do, it seems, in some instances, 
live with then* husbands, still there is no doubt that they 
do so of their free will, and that they may at any time 
rejoin their oAvn families. We do not, therefore, see that 
residence with a husband can be regarded differently from 
any other separation by the voluntary act of the Avife, 
and tins conclusion is strengthened by the fact that 
Bhutala Pandiya is silent on the subject of residence after 
marriage. 

\ 


^ 4 Mad.. 196. 
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Divorce and 
remarriage. 


" The gi’Oiind of the husband’s non-liability for mainte- 
nance, on which alone apparently the Principal Sadr Amin’s 
decision rests, is, we think, altogether unsound. He may 
be right in sa3'ing that a wife cannot Icgallj* be maintained 
out of the funds belonging to the family of her husband 
for the very reason that living with the husband is not a 
necessaiy duty of the wife. It docs not, however, follow, 
as the Civil Judge remarks iiT his judgment, that a hus- 
band is not bound to afford necessary maintenance to the 
woman from his self-acquired moans so long as she con- 
tinues to live with him as a wife. It will probably'’ be 
found that the general law does impose such an obligation ; 
but even supposing that it does not, still his non-liability 
to support her could not alter in any way the legal efiect 
of the wife’s residence with him or her right to mainte- 
nance out of the property of her familj^” 

I ought to tell jmu that the work of Bhutala Pan- 
diya, who is cited as an authority on the Aliya Santana 
law in the above extract and in other cases,* is now con- 
dered b}^ some scholars to be a recent forgeiy ; and it has, 
we are told by Dr. Burnell, been traced to two notorious 
forgers who lived not more than half a centuiy ago.“ 

Among the lowest classes in the Southern Presidenc}', 
there is a custom which allows divorce,® and awards the 
husband damages in the nature of compensation for 
marriage expenses, where the wife separates from her hus- 
band of her own accord, or has been put away bj*^ him 


' Mimda Chefcti v. Timmaju Hensu. 1 Mad.. 380 : Timmapa lleggade r. 
Slalialinga Hcggade, 4 Mad.. 28. 

” Preface to the translation of Varnda Raja’s Tyavahara Nirnaya, 
p. xii. note ; Nelson’s Viov of the Hindu Lav, &c.. pp. 96—09. 

’ 1 Strange. .62. 
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for misconduct ; and such custom has, to some extent, been Lecture VI. 
recognized by the BQgh Court of Madras in a case in which 
a husband sued his divorced -vvife and her father for pro- 
mised compensation.^ 

■ Remarriage of widows and divorced vuves is allowed by 
custom among the inferior castes in the Southern as well as 
in the Western Presidency f but a ^vidow is, by remarriage, 
deprived of her right to the property of her deceased 
husband.® 

The customs Ave have hitherto been considering are Forms of 

niarringe 

customs of families, tribes, and castes. The dinerent forms according; to 

sectarian 

of marriage according to the customs of different religious customs, 
sects will he considered next. 

Hinduism, as you are aware, has never been a homogene- 
ous creed. It has always consisted of a great variety of 
sectarian creeds of varying degrees of orthodoxy, which 
its highly tolerant character has enabled it to hold together 
under a common name ; while in a few instances, dissenting 
sects hliving denied the authority of tlie Vedas and the 
supremacy of the Brahmans, the fundamental doctrines of 
the Hindu faith, haA^^e been regarded as heretical, and ex- 
cluded from the pale of Hinduism. The heretical and the less 
orthodox sects, though differing from the main body of Hin- 
dus in faith and ritual ohserA’-ances, haA’-e naturally found 
little reason to depart from the ordinary rules of Hindu laAV 
in the conduct of their ciAul affairs generaU3^ But there are 
some civil matters in Hindu laAV that are intimately connect- 
ed with religion, and mairriage is pre-eminently one of them. 

It requires the consideration of caste distinctions in the selec- 
tion of parties, and the performance of religious' ceremonies 


* Soobba Tevan v. Moofcbookoody, 6 Mad., 40. 

= 1 >Strange, 62. » Murugayi v. Viramakali, I. L. R., 1 Mad., 22G. 
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Lecture VI. for tlie completion of the contract; and both these are points 
upon u'hich the dissenting sects differ from the orthodox. 
In regard to marriage, therefore, the ordinary Hindu law 
does not, and cannot, form the common rule' for’all sects 
alike. 

For our present purpose we may confine our atten- 
tion to the Vaisnavas and Gosavis among adinittedly 
Hindu sects, and the Buddhists, Jainas, Sikhs, and Brah- 
mos among dissenters, — ^these being the sects whose rules 
relating to marriage differ in a marked degree fi’om the 
ordinary Hindu law on the subject. 

Vaisbnavas. Though, as onc of the leading members of the Hindu 
pantheon, Vishnu is worshipped by all castes and sects of 
Hindus, his exclusive votaries, the Vaislinavas, form a dis- 
tinct sect. Tliis sect has two divisions. One of them is com- 
posed of persons who observe caste distinctions and aU 
other Hindu practices and customs, and differ fi*om the 
rest of the orthodox Hindu community only in worship- 
ping Vishnu as their Ishta Devata, or diosen go'd : with 
this division we have at present nothing to do. Tlie 
other division, composed of persons who are styled Vau-agis, 
Jati Vaislmavas, or Vaishnavas simply, is more than a 
mere religious sect’ being distinguished from the orthodox 
community by several social peculiarities. It is commonly 
regarded as a caste, but it wants one notable characteristic 
of caste, — ^namely, exclusiveness, — admitting as members 
Hindus of aU castes from the highest to the lowest. In 
consequence of the absence of caste distinctions among 
them, and their belief in the inefficacy of ritual observances, 
choice in matrimony among the Vairagis is very little 
fettered, and their form of marriage is of the simplest and 
the least expensive kind. They also allow the maiTiagc of 



GOSAYIS. 


255 


widows/ There is veiy little in the shape of text or Lkctuhe YI. 
decision especially applicable to them ; so that as regards 
marriage, they are entirely govei-ned by custom. 

Among the Qosavis of the Bombay Presidency, a branch Gosavis. 
of the Saiva sect of the Dekhan, some lead a life of 
celibacy, while other’s malT3^ These latter are called Ghar- 
baree Gosavis. The following are some of the principal 
peculiarities in their customs relating to marTiage.® 

A Gosavi can marry only a female Gosavi. If he marries 
any other woman, the marriage is not annulled, but the 
wife is not regarded as a Gosavini, or a member of the sect. 

A Gosavini must be married before she attains her fifteenth 
year. 

Divorce is allowed on the ground of impotency. If a 
Gosavi separate from his wife, and give her a char chiiti, or 
deed of divorce, they can never re-miite, and the wife may 
contract marriage with another man. If no such deed 
be given, she may be taken back by lier husband, but 
without his permission she is not at liberty to contract a 
'■'jJot marriage with another man. 

If the husband is absent and not heard of, the wife, being 
a grown-up woman, may form a left-lianded or pat connec- 
tion with another man. But the fir-st husband, upon his 
arrival, is entitled to take her back, after reimbursing the 
second in the amount of his expense.s. 

Tire pat marriage, though allowed to divorced wives, is 
not allowed to rvidows. 


* See Hunter’s Statistical Account of Bengal, Vol. I, pp Go, 73 ; see 
also Wilson’s Essays on tlie Religions of tire Hindus, edited by Rost, Vol. I, 
pp. 162—171, 

^ Sec Mr. Warden’s Report in Steeles Law and Custom of Hindoo 
Castes (Appx. B), pp. 444, 445 ; 1 W. and B., 267 — 269, 
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LECTunr. VI. Concubinage is allowed among the Gosavi,s ; but an ille- 
gitimate son, being tlic offspring of an adulterous intercoitrse, 
cannot inherit his father’s estate.^ 

Buddhista. Of heretical sects, the Buddhists, the Jainas, and the 
Sikhs have, in some of the later enactments of the 
Legislatm-e, been regarded as classes distinct from the 
Hindus.^" 

The Buddhists, from their denial of the authorit}' of the 
Vedas and the supremac}’' of the Brahmans, have always 
been regarded as heretics ; and though for a time successful 
in maintaining their ground agamst the Hindus, they wore 
ultimatel}’^ driven from India by the Brahmans, and they 
migrated to Ceylon on the south, and to Nepaul, Thibet, and 
China on the north.^ At the present daj’’ the Buddhist 
population of British India is not largo, and is composed 
chiefly of Chinese, Bunnesc, and Magh settlers. 

The Buddhists have their VTitten laws ; but the laws 
.of the Chinese Buddhists ai‘e not the same as those of the 
Buddhists of Burmah. Strictly speaking, therefore, the 
Buddlnst law of man-iage forms no part of the customary 
law of India ; and I notice it here, only because in some 
cases it is evidently an adaptation of the Hindu law on the 
subject. 

Though the religion of the Celestial Empire is of Indian 
origin, there is very little real or even pretended analogy 
between the jurisprudence of Cliina and that of India. But the 
case is different with regard to the laws of Burmah. Indeed 
the apparent analog}’^ between the laws of India and those of 


* See Mr. Warden’s Report; in Steele’s La'w and Custom of Hindoo Caste.s, 
p. “ttO; and Narjiyan Bhartbi v. Laving BhartW, I. L. R., 2 Bom., 140. 

“ Act XXI of 1870. B. 2 ; Act III of 1872, s. 2. 

® See Max Muller's Chips from a German Workshop, Vol. II. p. .145, 
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Burmali is even greater tlian tlie I’eal. The Bimnesc have Lec ture VI. 
tlieir Code of Mann in fourteen volumes or chapters, which 
in some places bears a striking resemblance to the Brah- 
manical code of that name. I may notice some of the 
chief peculiarities in the marriage-law as given in the 
twelfth volume (or chapter) of this Code. 

“ Amongst men there are only three ways of becoming 
man and vni'e, which are as follow.s : — 1.*^/, a man and woman 
given in marriage by their parents, who live and cat 
together; 2nc?, a man and woman brought together by the 
intervention of a go-between, avIio live and eat togetlier ; 

Srd, a man and Avoman Avho come together by mutual 
consent, A\*ho live and eat together.”* 

There arc five kinds of Avives who may be put ll^yay, 
namely, those Avho are barren ; those Avho are mothers of 
daughtoi-s only ; those who arc diseased ; tliosc Avho do 
not conform to the rules of their class ; and those avIio are 
disobedient. But a AAnfc that is put aAvay is entitled to 
her property.® 

Upon separation bctAA^cen man and Avife, their debts 
and assets are diA'ided betAvecn them in definite shares, 

AA'hich are dificrent in diflerent cases ; and the father gets 
the male cliildren, and the mother the female children.' 

Parental authority ranks very liigl) ; ■ and accordingly if a 
daughter, liAung under the protection of lior parents, AAuthout 
their consent runs oil' Avith a man and mandes him, and gets 
children, ncA'erthele.ss .she must separate from her lursband 
if her parents Avish it.'* ’ , 

The Jainas differ imich less from the Brahmanical Hindus Jftinns. 
than the Buddhists do. The}'^ recognize the diAunity of 


* Richardson 'g hlann, p. .S28. 

* JbitI, p. 333 cl fcq. 


* Thhl^ X3. .345. 

* VM, p. 317. 
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Lectuke YI. some of the metabers of the orthodox pantheon, pay some 
deference to the authority of the Vedas, obseiYe the 
institution of castes, and employ Brahmans as priests.* 
Accordingly, the Jainas have been generally regarded as a 
sect of heterodox Hindus, and it has been held by the 
High Courts of Bengal and Bombay, tliat the ordinary 
rules of Hindu law arc to be deemed applicable to them, 
in the absence of evidence to show that they are governed 
by different iTiles.^ The High Court of the North-West, 
in the case of Sheo Singh Mai v. JXtJcho^ (which has beep 
followed in a subsequent case*), appears to have taken 
a somewhat different view, holding that, in cases between 
Jainas, the customs of the sect are to be enquired ipto and 
given effect to. From this decision there has, I understand, 
been an appeal to tlie Privy Council, but the result of the 
appeal is not yet known.® The Jainas have their religious 
books, which occasionally contain rules of law ; but the 
authenticity of these books is not deemed unquestion- 
able.® 

— 

» Wilson’s Essays on the Religions of the Hindus, edited by Rost, 
Vol. I,pp. 331, 335. 

’ See Maha Rajah. Govindnnth Ray t). Qulnl Chand, 6 Sol. Rep. (New 
Series), p. 327, Remark by Sutherland ; Lalla Mohabcer Persahad v, 
Mussamut Kundun Koowar, S AV. R. . 116; BhngvnndasTejmnl t'. Rnjmal, 
10 Bom, 241. 

> H. 0. R., N. W. P., for 1871, p. 382. 

* Hassan Ali i;. Nagamal. I. L. R., 1 iUl., 280. 

“ The judgment of the Judicial Committee has since been reported. 
(See I. L. R. 1 All., 702). ItafUrras that of the High Court, but it contains 
certain observations, -which show that though their Lordships hold that due 
weight ought to bo given to any evidence of the customs of the Jainas 
that may be forthcoming, yet thoj' do not dissent from the -proposition 
th.at, in the absence of such evidence, the general Hindu law is applica- 
ble to that sect. See also the judgment of the Privy Council in Chotay 
Ball 11 . Chunno Lall (since reported), 3 Cal. L. R., ‘1C!>. 

® See Steele, pp. 22. OG ; 5 Sel. Rep. (now cd.), 327, Remark by 
Sutherland. 
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Among the Jainas intermarriage between different castes Lbc ture vr. 
or orders is not permitted.' The Jainas in the South of 
India observe aU the Bralnnanical sanskctrs, while those 
in Upper India generally observe only the initiation of the 
infant on the twelfth day after birth, and marriage.^ Their 
marriage cei’emony resembles that of the orthodox Hindus, 
and is generally performed with the intervention of a 
Brahman priest ; but the Vedic mantras are omitted.” They 
permit polygamy, but do not allow divorce to the wife with 
right of remaiTiage. On the whole, the law of maraage 
among the Jainas does not, it seems, differ from the ordinary 
Hindu law except in minor details. 

The Sikhs are a far more heterodox sect than the Jainas. Sikhs. 

They eat objectionable fle.sh, ignore all caste distinctions, 
and admit proselytes even from Mahomedanism,'^ Though 
they have been sometimes regarded as a sect of Hindus,^ 
the correctness of this view seems to be open to ques- 
tion. 

They have no written laws, their social institutions being 
regulated by rules, wliich are rules of Hindu law modified 
by custom.® 

Their forms of mairiage are different from those of 
Hindus in general. They have an inferior form of marriage, 
called the Anancl form, in which the ceremony consists in 
the recitation of a certain text called the Anand text, and 
which may be celebrated even with a concubine. But the 
issue by such mairiage is entitled to inherit from the 

. 

^ See ‘Wilson’s Essays, Vol. I, pp. 344, .346. 

° Ibid, 322. ^ See Bhagvandas Tejmal v. Rajmal, 10 Bom., 2.5G. 

* Wilson’s Essays, Vol. II, pp. 143. 144. 

* See the evidence of Sir E. H. East before the House of Lords, 
referred to in Lopes v. Lopes, 6 Bom., 0. C. J., 185. 

® 1 Morley’s Digest, Introd., p. ccci. 
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Lecture VI. father.' Among the Sikhs, a woman has the same right to 
inherit the estate of lier deceased husband, wiiether she 
was maiTied by liim when a maiden or espoused when a 
widow.® 

Brnhmos. The last sect that I shall notice, namel}' the Brahmos, is 

quite of recent origin. The original sect, now called the Adi 
Brahmo Samaj, was founded by Bam Mohan Kay not more 
than fifty years ago; while the sect of Progressive Brahmos, 
a branch of the former, has come into existence within the 
last twenty 3 mars. The marriage law of both these sects 
is essentially the Hindu law on the subject, the only point 
of difiei*ence being in the ceremonj’^ of marriage. The 
former retain portions of the orthodox Hindu ceremony, 

' while the latter omit it altogethei*, and substitute for 

it a form consisting of the exchange of mutual promises 
between the bridegroom ‘and the bride, accompanied bj'- 
certain prayers. The forms being of recent origin, doubts 
have been entertained as to how far the authority of custom 
can bo invoked in their favor. The Progressive Brahmos, 
some years ago, considtcd a learned lawj^er, Mr. Cowie, then 
Advocate-General of Bengal, as to the validity of their' 
fonn of marriage, and were told that it was not valid in 
law. Tliej^ then petitioned the Legi.slaturc to enact a law 
for them, and tins led to the passing of Act III of 1872, 
which I shall notice presently. 

That Act prescribes a form of mamage for persons who 
do not profess the Christian, Jewish, Hindu, Mahomedan, 
Parsi, Buddhist, Sikh or Jaina religion ; and as the Adi 
Brahmos do not admit that they are not Hindus by religion, 


' Doe dein Juggomolnin Mullick r. Saum Coomar Rebec, 2 Morley’s 
Digest, 4.S. 

® Doe dem Kissen Cbunder Shaw ». Baidam Beobeo, 2 Morley’s Digest, 22. 
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the Act has no application to them. The Act, moreover, Lec tprk VI. 
does not atfect the validity of any mode of contracting 
marriage ; and the Progressive Brahmos still celebrate their 
maiTiages in many instances according to their customary 
form. The validity of the forms of marriage ■ among the 
Brahmos still remains, therefore, an important practical 
question. ' 

This question, so far as it concerns the Adi Brahmos, 
who profess to be Hindus, has to be determined with 
reference to the Hindu law. I have in a fonner Lecture^ 
ah-eady touched upon this question, and here I shall only 
quote the following remarks of Sir J. Stephen from his 
speech on the Native Marriage Bill : — ° “ I now come to the 
last point on which I shall have to addi'ess Your Lordship 
and the Council It relates to that part of the saving section 
which applies to, and which is intended to save, such rights 
as may belong to what I may call the dissenting sects of 
Hindus, of which the Adi-Brahma-Samaja may be regWded 
as a specimen. The validity of the marriages of such bodies 
is obviously to be detennined by the Hindu law, by wliich 
the members of the sect elect to abide. It would be pre- 
sumptuous in me to express an opinion on the question, 
whether the Hindu law would treat such maniages as valid, 

and, if so, under'' what limitations 

I apprehend, indeed, that there would not be much danger 
in affirming that the facility with which new sects form 
themselves, establish customs of their own adapted to 
the varying circumstances of the time and country, and 
yet continue in some sense or other to be, and to be 
considered, as Hindus, is one of the most characteristic 

* See Lecture III. 

= See Supplement to the Gazette of India, January 27, 1872, pp. 79, 80. 
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Lkcture VI. features of Hinduism. Englifsh law is tlie very antitlicsi.s 
to this. The first rule, as to the validity of a custom, is 
this — ‘ It must have been used so long that tlie memory 
of man runneth not to the conti-aiy.’ Now, the memory 
of man runneth, according to English notions, to a paifi- 
cular point (I need not here enquire, precisely, what point) 
in the reign of Richard the First; that is, to the end 
of the twelfth centiuy, or at present, for not much less than 
seven hundred years. No one, of course, would say that 

« 

this rule ought to be applied to India. Its rational equiva- 
lent would be, that usage for a considerable period of time, 
usage of which the oiigin cannot be traced, is essential to 
the validity of a custom. I must say that even such a 
rule as this appears to me to be open to very great question, 
if it is to be applied to such a subject as the validity of 
particxdar forms of marriage. I hope that any Court df law 
in India woidd hesitate long, and look cautiously at the 
possible consequences of then decision, before they decided 
that a marriage was void, merely because it was celebrated 
according to the rites of a Hindu or other religious sect of 
recent origin. Surely it rvould be monstrous to deprive the 
Hindu religion, by judicial decisions, of what has liitherto 
. . been its most characteristic feature — its power of adapting 

itself to circumstances. It would, I should say, be a less 
evil to hold that the most iiTegular mairiage was regular, 
than to bastardize, for instance, the whole Sikh community, 
on the ground that an English Court considered that the 
Sikhs were not orthodox Hindus.” 

Cases invohdng questions as to the validity of the form 
of marriage among the Progressive Brahmos, not being ex- 
pressly provided for, must be determined according to jus- 
' tice, equity, and good conscience. Perhaps the best measure 
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of justice, equity and good conscience, and one that is Lecthse VI 
always resorted to by Indian Courts, is to be found in those 
parts pf the decisions of English Coui'ts which deal with 
broad general principles. And, as pointed out by Sir J. 

Stephen,* so far as the English cases** bearing on the point 
furnish argument by analogy, it is in favor of the view that 
the observance of ceremony is not essential to the validity 
of marriage as distinguished from its regularity. But there 
are ' other considerations whicli must not be lost sight of 
The observance of ceremonious forms in mamage is re- 
quired, not merely to give it a religious sanction but also to 
serve important civil purposes. The foim must be a de- 
finite and well recognized one, to prevent all chance of 
confusion between marriage and concubinage ; and it must 
also be such as to prevent the contracting of hasty and in- 
considerate unions. If these conditions are fulfiled by any 
new form of marriage, and if the terms of the contract 
are unobjectionable, it would seem that the requirements 
of justice, equity, and good conscience would be satisfied. 

To quote again the words of Sir James Stephen: ® “ If a 
considerable body of men, bound together by common opi- 
nions and Icnown by a common name, appeared to be in the 
habit of celebrating maniages according to forms and on - 
terms unobjectionable in themsevles, the Courts ought to 
recognize such marriages as valid, though, in any parti- 
cular case, there might be circumstances which do not sug- 
gest themselves to my mind, and which would invalidate 
the marriage. The fixity of the sect, the propriety of its 

^ See Supplement to the Gazette of India, January 27, 1872, pp. 70 73. 

® See Dalrymple v. Dalrymple, 2 Haggard’s Consistory Reports, p, 64 ; 
see also Reg. v. Millis, 10 Clark and Finnelly, 634. 

" Supplement to the Gazette of India, January 27, 1872, pp. 77, 78. 
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Lecxuee YI. forms, and dlie propriet}’’ of its terms, Tvould all have to be 
considered by the Com't.” 

Eemarriage f sball now Consider certain descriptions of marriage 
1856 ^^ legabzed by statute law. 

Our Legislatui’e lias on principle been slow to interfere 
with the mamage laws of India; and in' the fii’st instance 
that I am going to give you, — namely, the legalizing of 
widow marriage, — its interference was not gratuitous, 
but was sought by the Hindus themselves. Pandit Iswar 
Chandra Vidyasagara, whose name will ever remain asso- 
ciated with the abolition of perpetual widowhood in India, 
pointed out in his celebrated tract, that the remarriage of 
Avidows was not unauthorized by the sastras ; and his opi- 
nion was accepted by a considerable body of his educated 
countrymen. And it was to meet their wishes that the 
Legislature felt induced to pass Act XV of 1856, as we 
learn from the preamble to that Act. 

•The Act is a shoi-t one, consisting of seven sections;— Sec- 
tion 1 declares the marriage of Hindu widows legal, and the 
issue of such marriage legitimate, notwithstanding any law 
or custom to the contrary. The remaining six sections may be 
divided into two groups, whereof one, consisting of sections 
' 6 and 7, lays down rules for the mode of contracting the 

marriage of a widow ; and the other, consisting of sections 2, 
3, 4 and 5, la 3 ’'s doivn rules touching the legal consequences 
of such marriage. 

Section 6 enacts that the form of mamage of a Hindu 
widow shall be the same as the ordinary form of Hindu 
marriage. 

Section 7 provides that if the vddow remarrying is a minor, 
whose maniage has not been consummated, her guardians in 
maniage shall be in succession, her father, paternal grand- 
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father, motliei', elder brother, and other next male relative ; Lecture yi. 
and her marriage, -without the consent such of legal guar- 
dian, shall, at any time before consummation, be liable to be 
declared void, upon the absence of such consent being 
proved. In the case of a wido-w -who is of full age, or 
■whose marriage has been consummated, her o-wn consent 
shall be sufficient to render her remahiage valid. 

Section 2, which is a- very important section, provides 
that “ all rights and interests which anj’- widow may have 
in her deceased husband’s property by -way of maintenance 
or by inlieritance to her husband or to his lineal successors, 
or by virtue of any will or testamcntaiy disposition confer- 
ring upon her, without express permission to remany, only 
a limited interest in such jiropei-ty, with no power of alien- 
ating the same, shall, upon her remarriage, cease and deter- 
mine as if she had then died ; and the next lieirs of Iier 
deceased husband, or other persons entitled to the property 
on her sdeath, shall, thereupon, succeed to the same.” 

Section 3 enacts that, on the remaiTiage of a -widow, any 
member of the family of her deceased husband can, by peti- 
tion to the proper Court, deprive her of' the guardianship 
of her children by her late husband, except wlierc she has 
been constituted their guardian by the -wdll of their father. 

Section 4, wliich is another important section, runs thus : — 

"Notliing in this Act contained shall be construed to 
render any ■v\ndow, -who, at the time of the death of any 
person leaving any propert}’-, is a childless widow, capable 
of inheriting the whole or any share of such property, if 
before the passing of this Act she would have been incap- 
able of inheriting the same by reason of her being a child- 
less -widow.” 

Section 5 provides that a widow by her remarriage shall 
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Lectore YI. not forfeit any property or right, except as provided in 
tho three preceding sections ; and that a widow, who havS 
remarried, shall have the same rights of inheritance as she 
would have had, had such marriage hcen her first man-iage. 

Rcmnrks on its Upon the provisions of the Act, I have a few observations 

provisions. 

to make. 

You will obseiwe that the Act docs not give any rules for 
dctennining the eligibility of parties for maniage. It is 
clearl}'^ its intention that this matter .should be governed by 
the ordinaiy rules of Hindu law. But these rules are not 
sufficient to meet every point which might arise in connec- 
tion with the rcmaniage of -widows. Tims, one of these mles 
of selection requires, that the parties to maniage should be 
of difibrent gotras ; but what is to be regarded as the goira 
of a -widow — the goira of her father, in which she was 
bom, or that of her dccca-scd hu.sband, to which she has 
been transferred by maniage ? Vidynsagara maintains' 
that her father’s gotra is to be deemed the goira of a 
widow for the purposes of her remarriage ; and, consider- 
ing that her father or some other paternal relation is still 
her guardian in maniage, I think that view i.s in accord- 
ance with the intention of the Act. Again, the ordinary 
rules about prohibited degrees do not prohibit the maniage 
of a man with the mother of his wife, however repug- 
nant to our feelings it may be. Iso express rule for tlic 
prohibition of such maniage is, however, necessary in the 
Hindu law, as it prohibits -widow maniage altogether. But 
now that A\ddoAV marriage has been legalized, tho want of 
such proliibition may be deemed a defect in the law in 
theory, though, in pi-actico, the tiniversal feeling of repug- 


* Marriage of Hindu Widows, pp. IC.'i — 172, 
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nance to siicli improper unions would Le sufficient to supply Lrctuhe vi. 
the place of prohibitory rules. 

Section % whicli is a, very impoidant one, may call 
for some explanation. In the first place, its language 
is not free fi’om ambiguit}’-, and a literal construction 
involves an anomaly. Thus, suppose that a Hindu dies, 
leaving a son and a ■widow. The son takes liis estate, and 
the widow is entitled only to maintenance. Upon the 
death of the son, in the absence of any nearer heir, his mother 
would succeed to the propertj’^ which he inlierited from 
his father. If now tlxc mother were to i*emarry, this sec- 
tion Avould clearly divest her of the propert}’-, and her son’s 
next heir would take it. But suppose that the mother had 
remarried previous to her son’s death : would she be entitled 
to succeed to the property in that case ? Tliis question arose 
before the High Court of Bengal in the case of Ahorah Sooth 
v. Boreani,’' IVIi’. Justice Kemp answered it in the affirma- 
tive, liolding (upon a literal construction of the section) that, 
at the time of her remarriage, the ■widow had no lights 
in her deceased husband’s property by inlieritance to 
him or his lineal successor, which could cease and deter- 
mine, and that, under tlie saving clause in section 5, she does 
not by remarriage forfeit any right, which she may subse- 
quently acquii’e over it. But his colleague, Mr. Justice 
E. Jackson, difiered from him, and in delivering judgment 
said, “ But it is said that the ■widow had no such rights 
at the time of her remarriage, and such rights did not, 
therefore, cease and determine ; that the law, in fact, 
alludes only to such property as the widow had inherited 
before her remarriage. I think that the words of the Act 


2 B. L. R. (A. C.), 199 ; S, C,, 10 W. R., 34, and 11 IV. R., S2. 
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Lecturi: YI, bear a more extended signification ; and that “ upon her 
remarriage” should not bo read as at the date of such remar- 
riage, but -with reference to such remarriage. All x-ight Tvhich 
the M'idoM’^ has in her deceased husband's property, by in- 
heritance to him or to his lineal successor, ceases by I'eason 
of her remarriage, and in consequence of her remaxTiage, as 
if she had then died ; and, thereupon, that is, when her right 
has ceased, the next heir shall inherit. The policj’’ of tlio law 
appears to me to be one udiich is gcnci-allj” acknowledged in 
all society, and wliich is, perhaps, more c.speciall}'' required 
to be put in force in Hindu society, vh./that the xvidow by 
remarriage shall not take her late husband’s property away 
from his family, and into the hands of her new husband.” 

On appeal under section 15 of the Lettei-s Patent, the 
decision of Jilr. Justice Kemp was upheld; but Mr. Justice 
Louis Jackson oksorred, — ^“The -words of section 2 are somc- 
udiat cmbaiTassing, and the impression left on my mind is, 
that the Legislatui-e had an intention which it has failed to 
carry out in -words. I can hardly suppose that the Legis- 
latm-e intended a Hindu widow to be capable of inlieriting 
the property of her son, she having pi-cviou.sl}’- remarried ; 
when, if .she had remai’ried while in the enjoyment of such 
property, she -would have been, by such remaiTiage, entirely 
divested of that property. For although it is true that if 
the son had been living at the time of her reman-iage, in 
certain circumstances, he would have had the option of de- 
priving her of the succession, or confirming it on her; still it 
might, and probably would, in most instances, happen tliat 
at the time of remai'riago the son was an infant. But it is 
not our province to set aside the clear meaning of the 
words of the Legislature merely for tlxe pm-pose of getting 
rid of apparent inconsistencies.” • 
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In tlie second place 3 ’'ou ndll observe, that it is only liECTune VI. 
with reference to the property of her deceased husband, 
that remarriage deprives a -widow of her rights ; so that, 
if her son acquires any other property besides that 
inherited from Ins father, her right to such acquired pro- 
perty, as heir to her son, would not bo affected by her 
remaiTiage. 

In the third place, the widow’s right as regards her 

share of her late husband’s estate on partition among her 

/ 

sons,’ not coming vdthin the scope of section 2, would not, 
it seems, be affecttjd by her remarriage; though I must 
tell jmu that it may, on the other hand, be contended that 
her right to such share is by way of maintenance. 

Though remarriage under Act XV of 1856 would deprive 
a widow of her rights in her husband’s estate, the question 
may arise, how far section 2 of the Act would affect 
the rights of a Hindu widow remanying according to the 
custom of her caste, tribe, or sect, which sanctions such 
remarriage independently of Act XV. But the question 
is practically of little importance, as it is generally found 
that, wherever the remarriage of -widows is allowed by 
custom, their rights to the estate of their deceased hus- 
bands are taken away by the same custom.® 

A further question may arise touching the effect of re- 
marriage upon a -widow’s right in her late husband’s prop- 
erty. Suppose that a Hindu -widow renounces her religion 
(a circumstance which by Act XXI of 1850, would not 
affect her rights), and suppose that she then remarries 
according to the law of the sect to which she becomes a 


^ Mitakshara, Ch. I, Sec. VII, 2 ; Dayabhaga, Ch. Ill, Sec. II, 29. 

^ See Steele, pp. 1G9, 176 ; W. and B., 96, 99 ; Parvati v. Bhikur, 4 
Bom., A. 0. J., 25 ; Murugay r. Viramakali, I. L. E., 1 Mad,, 226. 
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Lccrunc VI. convert, or 'according to Act III of 1872, if it applies to 
her. Would such remarriage divest her of her rights in the 
property inherited from her deceased husband? Clearly 
section 2 of Act XV of 1856 is inappliable to such a casej 
and according!}'- it has been held' that her remarriage in 
such cases Avould not depiavc her of the estate inherited 
from her deceased husband. But the coiTcetness of this 
decision seems to be open to question. Bor though the 
enjoyment of the deceased husband’s estate by the vddow 
may not be conditional upon her continuing chaste,® it 
seems to follow from the spirit, if not from the letter, of the 
Hindu law,3 that it is conditional upon her remaiiung a 
■widow. 

By the law of the Bengal school, the daughter’s right 
of succession to her father’s property being founded on 
her offering funeral oblations by means of her son* a 
daughter who is a sonless -widow is not entitled to inlrerit 
to her father.^ But the remarriage of a "vridow being now 
legal, no daughter, though a childless vddow at her father’s 
deaiph, can be said to have become a childless -wndow for 
ever. She may marry and have male issue ; so that, unless 
she is passed the age of child-bearing, she would come under 
the description of a daiughter likely to have male issue; 
and accordiirgly, it might bo argued that she would 
be entitled to inlicrit. It is in. anticipation of such an 
argument that section 4 of the Act provides that, if a 
woman is a childless widow, and incompetent to inlrerit by 
reason of her being so at the time when the succession opens. 


* Gopal Singli r. DhungazeD, 3 AV. R., 20G. 

" Kerry Kolitaneo v. Monee Rtim Kolita, 19 AV. R., 3G7. 

* Mitalisliam, Ch., II, Sec. I. 18, et sc^ ; Dayabbaga, Cb; XI, Sec. L 

* Dayabbaga, Ob. XI, Sec. II, 16. 

* Dayabbaga, Cb. XI, Sec. II, 3. 
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the provisions of this Act shall not he construed to give Lectuee VI. 
her any heritable right. But a widowed daughter, by 
remarrying before her father’s death, would, xmder the 
provisions of section 5 of the Act, be entitled to inherit 
her father’s estate along vdth other married daughters. 

The operation of section 4 may sometimes be attended 
with anomalous consequences. Thus, if a man dies leaving 
two daughters, the first, a sonless ■\;^dow, and the second 
having, or being likely to have, male issue, the latter alone 
succeeds to his estate. Suppose that the former now 
remames, and that both the sisters have sons : upon the 
death of the second daughter, who should succeed to her 
father’s estate ? — Her sons only, or the sons of both the 
sisters? The latter view seems to be correct, but it in- 
volves the anomaly that the sons of the first daughter, 
who are born subsequent to the death of the second 
"daughter, would get no share of their maternal grandfather’s 
estate. 

/ 

No doubt, the anomaly here pointed out is not without 
a parallel in the Hindu law. The case of the sister’s sons 
would furnish such a parallel. .But I may add, that 
the anomaly noticed above is avoided in the ordinaiy 
Hindu law by recognizing the doctrine of survivorship 
among daughters, and postponing the succession of the 
daughter s sons till the death of the last of the daughters in 
whom the succession might have vested.^ 

Act III of 1872, not being applicable to persons pro- Actiiiof 1872. 
fessing the Hindu religion, a detailed examination of its 
provisions does not come within the scope of a course of ' 
lectures on the Hindu law of marriage. But as persons 


* See A\iinirtolall Bose v. Rajoneekant Mitter, 23 W, R., 214. 
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The requisite formalities are as follows: — Notice of an Lecture YI. 
intended marriage is to be given to the Registrar of 
Marriage before whom it is to be solemnized. If no 
objection to the marriage is raised by any one within 
fourteen days after the receipt of such notice by the 
Registrar, he shall proceed to solemnize the marriage. A 
written declaration in a prescribed form, stating that th^ 
conditions mentioned above have been fulfilled, is to be 
signed by each party and by tliree udtnesses in' the presence 
of the Registrar. The marriage shall be solemnized in 
the presence of the Registrar and the three witnesses 
who signed the declaration, and may be in any form, pro- 
vided that each party says to the other in the presence 
n,nd healing of the Registrar and the witnesses — “ I, A, take 
thee, jB, to be my lawful wife (or husband).” ^ The Regis- 
trar shall enter a certificate of the marriage having been 
solemnized, in a book kept for the purpose. 

Neither of the' parties married under this Act shah, be 
at liberty to marry again during the lifetime of the other ; 
and anjj- violation of this rule shall make the ofiending 
party liable to punishment under the Indian Penal Code. 

The Indian Divorce Act (IV of 1869) is declared to be 
applicable to maniages under this Act; and any such 
marriage may be declared nuU or dissolved for any cause • 
mentioned in the Divorce Act, or on the gi’ound that it 
contravenes any of the foiu’ conditions mentioned above. 


* Sec-s. 4 — 11. 
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LECTURE FIJ. 
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WHAT CONSTITUTES STIlIDHAN. 

^Questions forconsiderntion— Great diversity of doctrine on ilie Ktil>irrt-— Different 
descriptions of ttridhan nccordinK to (he K.apos— Sfanti— Nrtrnda— Visiinu— 
Katynynnn — Apnstnmtm — Vyns.a — Dcvala — Ynjnnv.alkyn — ncra.arks on tlie 
preceding texts — Definition and ciassific-ation of rirUlhan necording to 
tlio commentators— Benares Bcliool—Mitakslinra—Viramitrodayn— Bombay 
school— Tyavnliara Mayukha— Dravida school— Bnrasara Madhavyn— Smriti 
Chnndrikn— Mithila school — Vivmla Chintamnni — Bengal school — ^D.syn- 
bhnga — Dnyntaltwn— Daynkrama Sangraha— Docs property inherited by a 
svoman become her tlridkant — Bengal school — Other schools — Thnhocr 
SaijJtec V. liai Balack Ram — Dhugtcandetn Roobey v. Myna .Bafc- Decisions 
of Indian Courts — Bengal — Cholay Lnll v. diunnno Lall — Madras — Bora- 
hay— Share on pariiUnn— Summary of the law— Gift— Purcliasc— Inherit- 
ance — Partition— Burden of proof where property is (illcged to be sin'dAon. 

Having given you in tlio preceding lectures an outline 
of the law concerning that relation which most materially 
determines the rights and stahis of the Hindu female, I 
now come to the second hranch of my subject — the law 
relating to her stridhan or peculiar property. 

This law will be considered with reference to the follow- 
ing three questions : — 

First — ^WHiat constitutes stridhan ? 

Second — "Wliat arc the rights of a woman over her stri- 
dJian ?■ 

Third — ^AVliat is the order of succession to stridhan ? 
Upon each of these questions there exists great divemity 
of doctrine, in consequence of wliich the law of stridhan 
has become a rather complicated subject. It is a topic 
regarding wliich, Kamalakar says in the Yivada Tandava, 
“ the lawyers fight tooth and nail.” And Jimutavahana, in 
concluding his chapter on this branch of the law, compla- 
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cently observes^— "Thus has been explained the most difficult Lectube 
subject of succession to a childless woman’s stHdhan.” — ! 

I begin with the &st of the three questions stated above, Different des- 

• •IT /I T 1 n r> 1 /• n • criptions of 

namely, What constitutes stridiian ? I shall first oi all give stridhan no- 

cording to tho 

you shortly the different definitions or rather descriptions sages, 
of stndhan according to the sages, as these form the ground- 
work of the law on the subject, and the basis of the dis- 
quisitions of the commentators. 

Manu says : “ What was given before the nuptial fire Mmm. 
(adhyagni), what was given on the bridal procession 
vAlumiJca), what was given in token of love (pntidatta), 
and what was received from a brother, a mother, or a father, 
are considered as the six-fold separate property of a manied 
woman.” ^ And he fm*ther declares : “ Such ornaments as 
women wear during the lives of their husbands, the heirs 
(of those husbands) shall not divide among, themselves ; they 
who divide it among themselves faU deep into sin.” ° The 
former of these texts, which professes to define st't'idhan, is 
evidently not in the nature of a logical definition ; nor even 
does it contain an exhaustive enumeration of aU the different 
sorts of stridhan noticed by other sages. 

According to Narada, " What was given before the nuptial Nara 
fii’e, what was presented in the bridal procession, her hus- 
band’s donation (bhaiindaya), and what. has been given by 
her brother, mother, or father, is termed the six-fold property 
of a woman.” ^ He further declares : " Property given to 
her by her husband, through pure affection, she may enjoy at 
her pleasure after his death, or may give it away, except 
land or houses.” * 

You will observe that^ Narada’s description differs from 

‘ IX, 19i. - IX, 200. « XIII, s. 

** Colcbrooke’s Digest, Bk. V, 176. 
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Manu’s only in mentioning ‘husband’s donation’ in the 
place of ‘ gift in token of love.’ As this last sort, namely, 
gift in token of love, may be a gift by the husband or any 
other relation, Manu’s definition is evidently more compre- 
hensive than that given by Narada. 

Vishnu says : “ That which has been given to a woman bj'^ 
her father, mother, sons or brothers, that which she has 
received before the sacrificial fire (at the maniage ceremony), 
that which she receives on supersession, that which has 
been given to her by her relations, her fee, and a gift subse- 
quent, are called woman’s property.” * He further declares : 
" Those ornaments which the wives usually wear should not 
be divided by the heirs whilst the husbands (of such 
wives) are alive; if they divide them, they become out- 
castes.” ^ The former of these texts enumerates nine sorts of 
stndkan, but these are not in every instance exclusive 
of one another ; thus, a gift subsequent may also be a gift 
from the parents. Gifts from sons, gifts from kindred, 
gift on supersession (which has ' been already noticed in 
a former lecture’’ ), and gift subsequent and woman’s fee 
(which are defined by other sages as you will presently 
see) are the additional sorts mentioned by Vishnu, over and 
above those given in Manu’s text ; but a gift subsequent, 
as you wiU see from its definition, is in fact included in 
Manu’s enumeration. The latter of the above two sivtras , — 
namely, that relating to ornaments, — is in the original, word 
for word the same as the second of the two texts cited from 
Manu. The translation of Manu’s text is given according 
to the gloss of Kulluka, while Vishnu’s sufo'a has been 
rendered according to the gloss of Nanda Pandit, The 

5-i 

‘ XVII, 18 (1 W. & B., 342). » XVII, 22 (1 W. & B., 312), 

“ LccLme IV, p. 1G3. 
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original woiJd bear either intei'pretation. The sutra of Lecture 

Vishnu, as interpreted in the Vaijayanti, means, that if a 

father and his sons, or other coparceners divide, each -woman 
of the famOy whose husband is alive retains her ornaments ; 
but the ornaments of widows may be divided."^ 

Katyayana ^ mentions the same six sorts of stndlian as Katynyaua. 
Manu, and he defines some of those six and also some of the 
additional sorts enumerated by Vishnu. 

“ Wliatever is given to women,” says he, " at the time of 
their maniage before the nuptial fire, which is the witness of 
nuptials, is denominated by sages adhyagnika stridhan.” ^ 

You will observe that the gift here may be made by any 
one. The adhyamhanifca is thus defined : “ That again 
which a woman receives while she is led from her parental 
(abode to the house of her husband) is called adhyava- 
kanika stridhan, or woman’s property given at the bridal 
procession.” ^ Tliis is the meaning of the text according 
to its natural construction, and it is the meaning adopted 
by Vijnaneswara, Kulluka, Devanda Bhatta, Nilkantha, 
and Jagannatha. ® But Jimutavahana and SrUcrishna® give 
the text a different construction, according to which it 
should be rendered thus : " That again which a woman 
receives from the family of her parents while she is led (to 
' the house of her husband) is called adhyavahananika stvi- 

^ See 1 W, & B., 343 note. The text in the original runs thus : — 

“ Colebrooke’s Digest, Bk. V, 462. ^ Ibid, 464. 

■* See Mitakshara, Ch. II, Sec. XI, 6. 

^ See Mitakshara, Ch. II, Sec. XI, 6 ; note to Manu, IX, 194 ; Smyiti 
Chandrika, Ch. IX, Sec. I, 2 ; Vyavahara Mayukha, Ch. IV, Sec. X, 3 ; Cole- 
brooke’s Digest, 465, commentary. 

“ Dayabhaga, Ch, IV, Sec. I, 5, 6; Dayakrama Sangra’ha, Ch. 11. 

Sec. II, 8, 9. 
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dhan.” The difference between these two intrepretations 
is evidently not merely a verbal one, but affects the sense 
matexially ; for, according to the former, gifts to a woman 
at the bridal procession, by whomsoever made, whether 
relatives or strangers, come imder the category of siridhan ; 
while according to the latter, the definition would include 
only gifts to a woman from the family of her parents. 
The importance of this distinction will be seen presently. 
I may here notice, what appears to be rather curious, that 
Colehrooke, in his translation of Jagannatha’s Digest, has 
translated tliis text according to Jimutavahana’s construc- 
tion, while in the Dayabhaga, he has rendered it in the 
other -way. Tliis has made paras. 5 and 6 of Sec. I, 
Chap, IV of his translation of the Dayabhaga appear some- 
what incongruous.* 

“ Wliatever has been given (to a woman) tlrrough affection 
by her mothei-in-law or by her father-in-law, and what 
has been given to her as a token of respect, at the time of 
making obeisance at her feet (padahandaniJea), is deno- 
minated an affectionate gift {piitidatta) [or according to 
another reading, lavanyarjita, that is, acquisition thi’ough 
loveKness].” ^ Jagannatha interprets ‘padahcmd.wn.ilca, to 
mean, ‘ what is given in return of her humble salutations.’ ° 

“ Wliat is received by a -woman after mamage from tire 
kinsmen of her lord, or from those of her parents, is called 
a gift subsequent (anwadheya) • but-Blirigu gives the name 

* The verso in the original runs thus : — 

2i<T I 

The Mitakshara reads for 

This reading, of course, would remove all amhignity. 

- Colebrooke’s Digest, Bk. V, 4G6 ; Mitakshara, Oh 11, See. XI, 5 note. 

^ Colebrooke’s Digest. Bk. Y, ICC, commentary. 
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of ' subsequent gift ’ to anything received by her after the Lecture 

nuptial ceremony from her husband himself, or from her 

parents, through pure affection ” 

“ The trifle which is received by a woman as the price or 
reward of household labor, of usviig household utensils, of 
keeping beasts of burden, of watching milch cattle, of 
preserving ornaments of dress, or of superintending ser- 
vants, is called her perquisite (srdka)" ^ 

“ What a woman, either after marriage or before it, either 
in the mansion of her husband or in that of her father, 
receives from her lord or her parents, is called a gift from 
affectionate kindred (saudayilca) ; and such a gift having 
by them been presented through kindness that the women 
possessing it may live well, is declared by law to be their 
absolute property.” ^ 

“ But,” says Katyayana, “ whatever wealth she may gain 
by arts, as hy painting or spinning, or may receive on 
account of friendship from any but her kindred, her lord 
alone has dominion over it. But the rest is declared to be 
woman’s property (stridhan)” ° 

"Ornaments,” says Apastamba, "are the exclusive pro- Apnstamba. 
perty of a wife, and so is wealth given to her by kinsmen or 
friends according to some legislators.” “* 

Vyasa declares : “ That which is given to bring the bride Vyasa. 
to the family of her husband is her perquisite ; which is 


^ Colebrooke’s Digest, Bk V, 468. * Ihii, 476. 

* Dayabkaga, Ob. IV, See. 1, 19. 

* Colebrooke’s Digest, Bk. V, 472. This text appears to be the same 
as the 9th suira of Kanda XIV, Patala VI, Prasna II (see 1 W. & B., 304) ; 
but the reading there is somewhat different. It runs thus : — “ According 
to some, the share of the wife consists of her ornaments and the wealth 
(which she may have received) from her relations." The sutra occurs 
along with rules for partition. 
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given as a bribe or the like, that she may cheerfully go to 
the mansion of her lord.” ‘ 

* 

" A portion amounting to two in the thousand out of the 
whole estate, should be given to a woman ; that, and what- 
ever wealth is bestowed on her by by her husband, she may 
use as she pleases.” ® 

According to Devala, “Food and vesture, ornaments, 
perquisites, and wealth received by a woman from a Icins- 
man, are her own property; she may enjoy it heraelf, 
and her husband has no right to it, except in extreme 
distress. ” ® 

Yajnavalkya, whose text on the definition of simdhan 
has been the subject of much discussion, declares : “ YHiat wa.s 
given (to a woman) by the' father, the mother, the husband, 
or a brother, or received by her before the nuptial fire, -or 
presented to her on her husband’s mamage to another wife 
(adhivedawiha), and the rest, is denominated stridhan. So, 
that which is given by Idndred, as well as her fee and an}'^- 
thing bestowed after marriage.” Tliis version is according 
to the reading adopted in the Mitakshara and tho com- 
mentaries which follow it.* But Jimutavahana ® slightly’ 


^ Colebrooke’B Digest, Bk. V, 471. ® Ibid, 482. ® Ibid, 478. 

* II, 148, 144. Tho tost in tho original rirns thus ; — 

Jimutavahana reads (and also adhhcdaiiiba) for 

(.ad hived aniJ/a and tho rest). 

= See Mitakshara, Ch. II, Sec, XI, 1 ; Vyavahara Mayukha, Ch. IV, 
Sec. X, 2. 

® Dayabhaga, Ch. IV , Sec. 1, 13 ; see the edition of the Dayabhaga by 
Bharat Chandra Siromani. In Colebrooke’s translation of the DajTibhagn, 
the same reading of the text is adopted as that given in tho Jlitakshara. 
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alters the reading by substituting the expletive eva for the 
suppletive term adya (and the rest), udiich changes tlie 
meaning veiy much ; for this reading, by omitting the Avords 
and the rest,’ vould limit the applieation of tlie term 
sfridhcm to the descriptions of property spccificallj^ named. 

Thougli there are about eight}’' different sages or 
Avritei-s of institutes, the texts of the above-named eight 
sages arc all that are referred to by commentatoi*s in their 
disquisitions on tlie definition of sfridhan. And as accord- 
ing to the received opinion, the A\T.-itings of these commen- 
tators arc at the prc.sent day the j'cal authorities on Hindu 
law,’ Ave may spare ourseh’^es the trouble of considering 
what other sages besides these eight may haA-e said on the 
subject. Bnt thougli the commentators liaA'e thus shortened 
his labor, the student of Hindu laAv has little reason to 
thank them after all. For, though they confine themselves to 
the consideration of a limited number of discordant author- 
ities, they haA'e introduced a new source of difficulty by 
their want of agreement among themselves in the reading 
and intci-prctation of the texts. There is hardly any text 
of importance on the subject, Avhich has not received 
different constructions. 

Hone of the foregoing texts giA'cs an}’ exact definition of 
stHdhav. They enumerate and describe different kinds of 
stridhan A\’ithout aiming at any logical classification. Nor 
is the number of kinds definitely settled, though it is some- 
times said to be six. Tims Katyayana enumerates six kinds, 
but describes several additional sorts. But one thing is clear 
from an examination of the texts, namely, that the term 


^ See the remarks of the Judicial Committee in The Collector of 
Madura u. liluttu Eamalinga Satthupathy, 10 W. E. (P, C.), 21. 
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stridhan is not used in its simple etymological sense, but has a 
technical meaning. If it were otherwise, and if by stridhan 
were meant any property belonging to a woman, the enu- 
meration of particular descriptions of property as coming 
under that denomination would bo useless. And the last 
text cited froin Katyayana would go expressly to negative 
such a ^apposition. As for the suppletive term adya, ’ and 
the rest’ in the text of Yajnavalkya, apart from the 
authority of Vijnaneswara which I shall presently consider, 
there is notliing to show that it includes eveiy description 
of property howsoever acquired. Indeed, according to the 
ordinaiy canons of intei-pretation, suppletory expressions 
can include such things only as are similar to those speci- 
fically mentioned, and nothing more besides. 

It may, therefore, be deduced from the texts quoted above, 
that as a rule, it is only gifts obtained by a woman from her 
relations, and her ornaments and apparel, that constitute her 
stridhan ; and that the only sorts of gifts from strangei’s 
which come under that denomination are, presents before the 
nuptial fire, and (according to some) presents made at 
the bridal procession. But neither gifts obtained from 
strangers at any other time, nor her acquisitions by labor 
and skill, would constitute har struUmn. These limitations 
may appear to you imreasonable; and judged according 
to our advanced notions about individual rights, so, 
no doubt, they really are. But you have seen that in 
the Hindu law the position of women is one of absolute 
dependence. Their time, therefore, is deemed to be abso- 
lutety at the disposal of their husbands ; and consequently 
whatever is acquired by them at the expense of that time, 
is deemed to belong to their husbaiads. As for the distinc- 
tion between gifts from relations and those from strangers. 
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that appears to he based upon the idea that outside the Lectuue 

cii’de of her near relations, the social existence of a married 

woman is completely merged in that of her husband, so 
that she cannot be the recipient of a gift from any one but 
her relations, mthout making her husband a participator 
in it. Nor is Hindu law singular in this respect. The 
restrictions upon the proprietaiy rights of married women 
were, until latol}^, far more stringent in the English law 
than they arc -writh us. 

I shall now consider, the definitions of stridhan deduced Definition and 


oiT/T* classification 

from the foregoing texts by tlie commentators of the differ- of struihan, 

according to 

ent schools. At the present day, the commentatora are tiieconnnenta- 
the real authorities on the subject ; and it is their defini- 
tions that Judges are bound to adopt, except where the}’’ 
have been modified by later, and practically more authori- 
tative expositions of the law, I mean, judicial decisions, 

I begin with the Benares school. The highest authority Benares school 
in that school is the Mitakshara, which is also universally 
respected throughout India. That treatise is a continuous 
commentary on the institutes of Yainavalkya ; and the 
author accordingly adopts the text of that sage as the 
basis of liis definition of stridhan ; and he has the 
following commentary on the first sloka on the subject 
(II, 143) 


“ That which was given by the father, by tlie mother, by 
the husband, or by a brother ; and that which .Avas present- 
ed by the matemal uncles and the rest, at the time of wed- 
ding before the nuptial fire ; and a gift on a second mamage 
or gratuity on account of supersession, as Avill be subse- 
quently explained in the text, ‘ To a Avoman AA’’hose hu.sband 
marries a second wife, let him give, &c. [and, as indi- 
cated] by the word adya (and the rest), property obtained 
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by inheritance, purchase, partition, acceptance, folding ; all 
this is stoiclhan according to Mann and the rest.” ‘ 

Vijnaneswara then remarks, “ The term siriclhan (woman’s 
property) conforms in its import with its etymologj’’, and 
is not technical : for, if the literal sense be admissible, a 
technical acceptation is improper.” ° 

In order to obviate a possible objection, — namely, that 
hlanu’s enumeration of six kinds of siridhan Avould mili- 
tate against the view that the tcnn is used in its unlimited 
sense, — our author observes : “ \\niat again is said by ilanu 
(in the verse) ‘ A^foat was given before tlie nuptial tire, &:e. 
[here Mann’s text is cited in full] about stridhanheing of 
six sorts, is intended, not as a resti’iction of a greater 
number, but as a denial of a less.” ® 

After giving Katj^ayana’s definitions of gifts before the 
nuptial fo-e and the rest, the author next considers the first 
half of the next slolu of Yajnavalkya — “ So, that ivdiich has 
been given by kindred, as well as her fee or givatuity, and 
an5'^thing bestowed after manlage,” — and explains ‘Idndred’ 
as meaning ' relations of the mother and those of the father,' 
and the term ‘ gi’atuity ’ (sidJca), as that for the receipt of 
which a girl is given in mamage * 

He then gives Katyayana’s definition of a gift subsequent, 
which I have already given above along with Katyayana’s 
other texts. And our author concludes his description of 


* Mitaksliara, Ch. II, Sec. XI, 2. The latter part of the above transla- 
tion is somewhat different from Colebrookc’s translation. 

» Hid, 3. 

® Ibid, A., The above translation differs slightly from that given by 
Colebrooke, which omits the words ‘what again’ nnth which 

the verso begins. This omission, as pointed out by Messrs, West and 
Buhler (1 W. & B., Introduction, p. Ixv), has rendered the sense liable 
to be misunderstood. *JbidG. 
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stndhan with an explanatory note that the words in the 
last hemistich, cited from' Yajnavalkya, are connected with 
the , words ‘ is denominated stridli<Mi ’ ' winch precede (in 
sloJca 143, Chap. H).^ 

Nothing can he clearer or more simple than tlie above 
explanation of 'what constitutes stvidJiaoi. Leaving out 
of consideration the refutation of a possible adverse argu- 
ment, and the descriptions of particular kinds of stridhan 
kno'wn by definite names, the author’s explanation can he 
summed up in these few words, namely, that sto'idhan, con- 
formably to its derivation, means property of any descrip- 
tion belonging to a woman. And this unlimited sense is 
deduced from the suppletory term adyct 'and the I’est ’ in 
the text of YajnavaUcya. How far that word (adya), 
which is preceded and followed by the enumeration of 
particular sorts of property as coming under the deno- 
mination of stridlioAi, can coiTectly hear the significa- 
tion attached to it, is eertaialy a matter of consider- 
able doubt. I have already liinted at my reasons for 
entertaining this doubt, and I shall only add that the 
Madhaviya commentary, which is the work of a scholar of 
vast erudition, and is esteemed as a high authority in the 
South, gives to the words ‘ and the rest,’ in Yajnavallcya’s 
text, a limited signification, such as under the ordinary rules 
of interpretation they ought to hear, “By the words 
‘ et cetera,' ” says Madliava, “ property purchased with what 
is given during the procession, &c., is included.” = And the 

^ Colebrooke’s translation of tliis passage (Mitakshara, Cli. II, Sec. XI, 7) 
is sligktly inaccurate. The last sentence in verse 7 in the original rnns 
thus ; — 

“ The relation (of the -words in the last quotation) is -with the 
•words ‘ is denominated stridhan^ which precede.” 

* Sec Daya-vibhaga (Burnell’s translation), p. 41. 
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Ecotoek highest Court of appeal for India has, upon a consideration 
— 1 of the general spirit of the Hindu law, been led to impose 
some limitation upon Vijnaneswara’s meaning of the term 
stridhan, and to hold that property inherited by a widow 
from her husband does not become her stTidlian^ The 
effect of tliis limitation, and the general question how far 
inlierited property constitutes stridhan, wiU be considered 
in a subsequent part of the present lecture. 

But it ought to be borne in mind that we are not 
now at hberty to put our own construction upon the Eishi 
texts. Whatever constmction has been put upon them by 
authoritative commentaries Idee the Mitakshara, has be- 
come binding upon us. Vijnaneswai*a’s opinion is as much 
an authority now, as .the text he comments upon; and 
indeed, at the present day, the former is practically of 
greater importance than the latter. In the words of the 
Judicial Committee “ the duty of an European Judge, who 
is under the obligation to administer Hindu law, is not 
so much to enquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain 
whether it has been received by the particular school which 
governs the district with which he has to deal.”® 

Though the Mitakshara declares that every description 
of property belonging to a woman becomes her stridhan, 
it does not foUow that her power of disposal is the same 
over every variety of it. Vijnaneswara admits with Harada 
the want of independence in women ; ® and, indeed, he is 
so far from allowing females to have absolute power over 


‘ Bliugwandeen Doobey v. Myna Baee, 9 W. E. (P. 0.), 23 ; Mnssamut 
Thakoor Dayhee v. Rai Balack Ram, 10 W. R. (P. C ), 3. ^ 

® The Collector of Madura v, Muttn Ramalinga Satthupathy, io W. R. 
(P. 0.), 21, ^ Mitakshara, Oh. II, Sec. 1, 21. 
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their property, that he does not allow sucli power even to Lecture 
male proprietors.^ This point ndll be considered more fully — 
in the next lecture. 

If such a high authority as the Mitakshara stood in 
need of any support, it is amply supported on the point 
under consideration by the Viramitrodaya, a later com- 
mentary held in high esteem in the Benares school.'’ 

The Viramitrodaya “ contains a much fuller discussion on Yiramitrod.'iya, 
the point, and tries to answer almost every objection that 
may be urged against Vijnaneswara’s definition of stridhan. 

After explaining that the enumeration of six sorts of stn- 
dhan by Manu and Narada is meant to be a denial of 
a smaller number, and not a restriction of a greater, the 
author observes, that the word stridhan, according to its 
etymology, means ‘ any property owned by a woman,’ and 
that its meaning is not restricted by any technical defini- 
tion; and he gives to the word adya the same general 
import that is given to it in the Mitakshara. 

He then notices the following objection against his defini- ^ 

tion of stHdhoAi : — If every kind of property owned by a 
woman is to be regarded as her stndhan, this interpretation 
would be opposed to the two texts of Katyayana, in one of 
which that sage observes, — “ Whatever has been given to 
women under certain conditions, or wdth certain design, by 
then father, brother, or their husband, aU that is declared 
not to be woman’s property;” — ^and in the other he 


^ Mitakshara, Cli. I, Sec. I. 27, 

• Sec Omrit Koomaree Dabee ^•. *Lnldiee Narain Chnckerbutty, 10 
W. R. (P. B.), 86 ; Greedharee Lall Roy v. The Government of Bengal, 
10 W. R. (P. C.), 34. 

® See the edition by Jivananda Tidyasagara, pp. 688, 689 ; and 
2 W. &.B., p. 67, et scq., where a translation of the chapter of the 
Viramitrodaya relating to sti'idhan i,s given. 
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Lectuhe declares, — “ But over that,whieli lias been gained by meeban- 

ical arts, or Avliich lias been received out of affection from 

a stranger, tlie husband has dominion. But the rest is 
declared to be stridhan .” ' , 

And he answers the objection by maintaining, that 
Katyayana does not in these tests deny that such pro- 
perty (as conditional gifts, gains by mechanical arts, and 
the rest) is stridlmn, but only denies that the woman 
who acquires it has the power of disposal over it; and 
in support of this view he refers to Katyayana’s words, 
‘'the husband has dominion, &ic.” He further observes, 

that even if the former of the two verses of Katyayana 
indicate a denial that conditional gifts and gifts with a 
design (to defraud others) are woman’s property, that would 
not militate against liis view, as such gifts would be no 
gifts at all; for Manu “Wlien the judge discovers a 
pledge or sale, gift or acceptance, made with a fraudulent 
design, or in whatever case he discovers a transaction to be 
conditional, let him annul that entirely.” ° 

Thus you will observe that the Yiramitrodaya, like the 
Mitakshara, maiutains that whatever is owned by a woman 
is her stridhan, though it admits more clearly than the’ 
last named treatise, that the quality of being freely alienable 
by her without her husband’s consent, which generally 
attaches to stridhan, may not attach to every land of it. 

Bombay school In the Bombay school, the leading authorities are 'the 

— Vyavahara 

Slayukha. 

^ This is evidently the same text as that cited in Golehroolce’s Digest, 
Ek. V, 470. 

® VIII, 1G6. The translation given above, which is according to the in- 
terpretation of Mitramisra, differs from that by Sir W. Jones, ’who follows 
the gloss of Knllnka, The difference arises from the fact of different 
meanings being assigned to the word which KuUuka 

takes to mean ‘ fraud,’ and Misra uses as meaning ‘ condition.’ 
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Mitaksliara and the V3’'avahara Mayuklia ; and the question 
has sometimes been raised as to which of the two should 
prevail when they differ on any point. With the excep- 
tion of Guzerat and the island .of Bombay, where perhaps 
the Majmldia ranks as the foremost authority, in other 
parts of Western India, the first place is assigned to the 
Iilitakshara, and only a subordinate, though an important 
one, to the Mayuklia.^ Upon the point under considera- 
tion, namely, the definition of stridlian, there is very little 
real difierence between the two authorities. 

The Ma3rukha, like the Mitakshara, interprets Manu’s 
enumeration of six kinds of woman’s property to mean 
only the denial of a smaller number, and refein to the 
word adya (and the rest) in Yajuavallcjm’s text in support 
of that interpretation;® though it does not, like the latter 
treatise, expressly declare that that word is meant to include 
all acquisitions whether by mheritance, partition, or the 
like. In treating of succession,® howmver, it ckaAvs a dis- 
tinction between 'paribha silcctstridk an or stridhan proper 
and what is acquired by the act of partition and the like ; 
and this would show that the Mayuldia assigns to the 
.simple term stndhan the same unlimited signification that 
it has in the Mitakshara. 

The difierent particular kinds of stridhan mentioned in 
the texts of Manu and tyajnavalkya, are defined as in 
the klitakshara, with the exception of the s^dka (perquisite), 
for which Katyayana’s definition already cited above is 
adopted. 

The two texts of Katyayana relating to conditional and 
fraudulent gifts, and gains by mechanical arts and gifts 

* See Krisbnaji Vyanktesli v. Pandurang, 12 Bom., G.l. 

® Vj-avalmra Slayukha, Ch. lY. Sec. X, 1, 2. ® Ibid, 26. 
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Dravidfi bcliool 
— Par.isaia 
Madhavya. 


Snniti Chan- 
drika. 


from strangers, are explained in a way similar to that in 
the Viramitrodaya ; and it is observed generally that a 
woman possesses absolute power of disposal only over some 
kinds of sto'iclhan. 

The Southern school follows the Smriti Ohandrika and 
the Parasara Madhavya, in addition to the Mitakshara, 
as its leading authorities. The Parasara Madl'iav3’’a agrees 
with the IMitakshara in many respects, and it adopts the 
text of Yajnavalkya as the basis of its comments ; but it 
gives to the suppletory term adifa, as you have seen, a 
limited signification, as inCludiug property purchased with 
what is given during the bridal procession, &c,; and it 
admits upon the authority of Katya3’^ana’s texts, which 
are explained away in the Viramitrodaya, that gifts upon 
condition, or with' a design, or from strangers, and gains 
by mechanical arts, do not constitute stHdhanJ' The 
Smriti Chandrika® agrees in substance with the Madha- 
viya commentaiy, with tliis difference only, that it does 
not assign any definite meaning to the notable word 
adya in Yajnavalkya’s text. The Chandiika, like the 
Parasara Madhavya, gives no definition of stridhcm, but 
it regards Manu’s enumeration of six sorts as merely im- 
plying a denial of a less number. And it enumerates and 
defines the various sorts of stridhcm according to the texts 
of Manu, Yajnavalkya, Vishnu, and Katyayana, winch have 
been ahnady cited. Tliese several soi'ts are : — the adhyagni, 
or gift before the nuptial fire, and the adliyavahaniica, or pre- 
sent at the bridal procession (both of which may be gifts from 
any person) ; the pritidatta, or gift through afiection or as 
a token of respect obtained from kindred ; gifts obtained 

See Buinell’s translation of the Dayavihhaga, pp. lO — 12. 

= Oh. IX, See. I. 
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from the husband, the parents, or a son, or from Idndred ; ' Lecture 

the adhivedanika, or present on supersession ; and the svZJca, 

or gratuity', and the anwadheya, or gift subsequent, as 
defined by Katyayana. But gains by mechanical arts, con- 
ditional gifts, and gifts from strangers are expressly ex- 
cluded from the category of stridhan. 

According to the Dravida school, therefore, the term stri- 
dhan has not that unlimited literal signification which it 
has under the Mitakshara, but is used in a limited and 
technical sense. 

It is not very clear whether, according to the Smriti 
Chandrika, property inherited by a woman becomes her 
sti'idJian ; but there is a passage in that work relating to 
the mother’s succession, in wliich it is said, “whatever 
the mother takes, she takes for herself like the stridhan 
called adhyctgni and the like;”* and fr-om this passage 
it has been sometimes infeiTed that inherited property does 
not rank as stridJwM? 

I shall next consider the definition of stridhan accord- siithiia 

school — 

insc to the Mithila school. The leading authoiity for Vivada 

° _ . . Cliiiitamani. 

that school is the Vivada Ghintamani. This work, too, 
does not give any definition of stridhan; but, like the 
Chandrika, it enumerates and defines tJie several descrip- 
tions of property wliich ranlc as stridhan according to it.^ 

These are, fiirst of all, the six kinds as enumerated by 
]Manu and defined by Katyayana in the texts already cited. 


* Cb. XI, Sea. Ill, 8. 

° This passage, which is given in ‘Kristnasawniy Iyer’s translation, 
is not, however, to be found in Bharat Chandra Siromani’s edition of the 
Smriti Chandrika (chapter relating to inheritance), see p 71. 

■* Tagore’s translation, pp 25G — 263. 
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With reference to these it Avould be sufficient to remark, 
that, according to our author, the enumeration of six kinds 
means simply the denial of a less number ; and the presents 
at the bridal pi’ocession are not merely what is received 
from Idnsmen, but include all that is given to a woman by 
any person ‘ while she is proceeding the second time from 
the house of her father to that of her husband.’ 

The seventh variety of stridhan is the adhivedanilca, or 
gift on supersession, as defined by Yajnavallcya.’ 

The eighth sort is suUca, or woman’s perquisite/ and the 
ninth is the gift subsequent ; and these are both defined 
according to the texts of Katyayana cited above. Sau- 
dayiha, or gift of affectionate kinsmen, is explained as 
being a general name for several sorts of stridhan. 

Ornaments constitute the tenth variety of stridhan. 
Regarding these, a text of Manu (IX, 200) is cited, and it is 
observed, that “ any ornament which a woman wears with 
the consent of her husband shall be her peculiar property, 
even if it have been not given to her.” And “ food and 
vesture,” mentioned in the text of Devala, and explained by 
our author to mean ‘ funds appropriated to a woman’s sup- 
port,’ form the eleventh description of stridhan. 

The author concludes his enumeration of the several 
kinds of stridhan by saying : “ These are the several kinds 
of peculiar property of wornen.” And the text of Yajna- 
valkya, wliich forms the basis of the unlimited inteipreta- 
tion of the term stridhan in the Mtakshara and the 
Viramitrodaya, is neither cited nor even referred to. Hence 

it may be inferred that, according to the Yivada Chintamani, 
■ 1 — 

^ II, 118. 

- Perquisite is, in another place, defined as ‘ wealth given to a damsel 
on demanding her in marriage.’ (Tagore’s translation, p. 2C3.) 
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no other kind of property besides those enumerated above, 
comes under the denomination of stricVuin. 

As regards property inlierited by a widow from her 
husband, the author’s meaning is not very clear. He draws 
a distinction between moveables and immoveables, and 
holds that the widow’s power of disposal over the foimer 
is absolute ; but then he adds, that the texts of Katyayana, 
from which the distinction is deduced, do not refer to 
stridhan.^ 

It remains now to consider the definition of stndlian 
according to the Bengal school. That school is represented 
by its founder Jimutavahana and his followers Raghu- 
nandana and Srikrishna. 

The Dayabhaga of Jimutavahana, which is the leading 
authority in that school, gives, like the Mitakshara, a 
general definition of stndlian; but, unlike the work of 
Vijnaneswara, from which it differs on many important 
points, it restricts the application of the term to cer- 
tain descriptions of property belonging to a woman. 
Generally speaking, woman’s property has two peculiarities 
attacliing to it -—first, she has absolute poAvcr of disposal 
over it, notAvithstanding her general want of indepen- 
dence ; and, secondly, it follows a special order of succes- 
sion. Now, the former of these peculiarities does not, 
according to certain texts of Katyayana cited above, attach 
to every soi't of property belonging to a woman; and 
accordingly, to reconcile their unlimited literal intei’pre- 
tation of the teim stridluvn with these texts, the .Virami- 
tx'odaya^ and the Mayukha'' expressly affirm that a woman’s 

^ See Prosonno Coomar Tag-ore’s translation, p. 202 ; see also Bhngwan- 
deen Doobey v. Myna Bace, 9 W. B,. (P. C.), 31. 

3 2 W. and B., 09, 70. = Ch. IT. Sec. X. 7, 8. 
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power of clispo.sal is absolute, not with regal’d to evcrj' 
kind of her stridhan, but only with regard to certain 
lands of it. Jimutavahana, however, on the contrary, main- 
tains, that property belonging to a woman, in order that it 
may properly be called stndhan, must possess the quality 
of being alienable by her at pleasure. 

After examining the various enumerations and definitions 
of different varieties of stridhan according to the differ- 
ent sages, the author of the Bayabhaga says: “ Since various 
sorts of separate propert}’- of a woman have been thus 
propoimded without any restriction of number, the nmnber 
six [as specified by Manu and others] is not definitely 
meant. But the texts of the sagos merely intend an exiila- 
nation of woman’s sepai’ate propert3^ Thai alone is her 
Ijecidiar property which she has power io give, sell, or use 
independently of her htwha.nd’s control. Katyayana ex- 
presses this rather concisely ; ‘ The wealth, wliich is earned 
by mechanical arts or which is received through aficction 
from any other [but the Irindrod], is always subject to her 
husband’s dominion. The rest is pronounced to be woman’s 
property.’ ” ’ 

As no general rule is anj^vhere laid domi as to what 
properiy -a woman can dispose of independently of her 
husband’s control, the foregoing definition is open to the 
objection that it defines one unloiown thing in tenns 
of another. 

From this definition it may be ai’gued that a gift obtained 
from the husband, when consi.sting of immoveable propei'ty, 
does not constitute a woman’s peculium ; for a text of 
Narada, cited in the Bayabhaga,® declares : “ What has been 


' Dn.yiil)bng^a, Cb. lY. Fee. I, IS. 10. 


= Cb. IV, See. I, 23. 


